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1901 opinion, unsound ; and the decision in the previous case must,
Bisuny  therefove, be-held fo operate res judicata and to conclude the

P ‘g’;ﬁ RC&’;TV' question in favour of the plaiatiff-respondent. That being so, it

V.. is not necessary for us, nov is it open to the Court, to-go into the
S%:‘;gél first question raised in this appeal. |
Deova. The decree of the Lower Appellate Court must therefore bLe

affirmed and this appeal dismissed with costs.
8. G, G. Appeal dismissed.

Before Mr. Justice Banerjee and Mr. Justice Brelt,
MOUESH CHANDRA DASS (Prarxtiey) v. JAMIRUDDIN MOLLAH
1901 AND oTHFR3 (DEFERDANTS). ©

Jan. 17, 18, Civil Procedure Code (Act X1V of 1882), ss. 562, 566, 578, 88— Jurisdiction,
meaning of the term—DRemand order in conlravention of s. 564~ Whether
the remand and the subsequent proceedings null and roid—Whether legality

“of the remand order could be questioned on un appeal from the finnl decree.

The term jurisdiction in s, B78 of the Civil Procedure Code is used
in the sense of pecuniary or local jurisdiction, or jurisdiction relating to the
subject matter of a suit. It does not mean the legal authority of a Court to
do certain things. :

A suit havieg been decided by the Court of First Instance not upon
a preliminary point, but upon the merits, the Lower Appellate Court reversed
the decision of the First Court and remanded the caee under s, 562 of the
Civil Procedure Code. On remand a partial decree was passéd by the Court
io favour of the plaintiff. On appeal the decres was modified by the Lower
Appellate Court,

Qu a sacond appeal by the plaintiff to the High Court:—

Held, that baviog vogard to the provisions of s. 578 of the Civil Proce-
dure Code, the remand order and the subseyuent proceedings were not null
and void, as by the remand there was no error affecting the jurisdiction of
the Court or the merits of the case,

Rameshur Singh v, Sheodin Singh (1) dissented from.
Held also, that the legality of a rewand order and the subsequeut
proceedings could be questioned on second appeal from the final decree,

» Appeal from Appellata Decres No. 1205 of 1898, zgainst the decres
of Babu Behary Lall Mullick, Subordinate Judge of Faridpore, dated the
30th of March 1898, modifying the decree of Babu Molim Chunder Chakra-
varti, Munsiff of that District, dated the 31st of July 1897

(1) (1889} I L. B, 12 AL, 510,



VOL. XXVIIL] CALCUTTA SERIES.

althongh no appesl had been proferred against the order itself under
8. 588, cl. (28) of the Civil Procedure Code.

Tars appeal arose out of an action brought by the plaintiff
to recover possession of a plot of land on establishment of his
title thereto. The allegation of the plaintif was that the land
in dispute appertained to his jote under the landlord ; that tho
defendants, Nos. 15 and 17, held under him a portion of the said
jote ; that the principal defendants dispossessed the plaintiff of his
jote as well as the defendants Nos. 15 and 17, who being thus
dispossessed relinquished the land in favor of the plaintiff. The
defence inter alla was that the land claimed was not properly
described ; that the defendants did not dispossess the plaintiff
and that the land appertained to their jote. The Court of First
lustance gave the plaintiff a decree. On appeal the learned
Subordinate Judge reversed the decision of the First Court and
remanded the case under 8. 562 of the Civil Procedure Code
The material portion of his judgment was as follows : —

The loswer Court has based its judgment mainly upon the Amin's report,
and admission of the defendants said to have existed in certnin documents
mentioned in its judgment, These admissions are clearly explainable, if the
correct position of the river Pudma, at the time of the execution of these
documents, be fixed with certainty. The zemindar’s chitie does not help the
plaintiff, it rather supportd the defendants’™ case. In order to decide the case
it would be nacessary {o determine exactly the position and area of the defen-
dante’ land anil plot No. 292 mentioned in his kabulia?, dated 27th Pous 1294
B. 8., and thelands of the plots Nos. 296 and 297 belonging to Jamiruddin
Mollah, and the position of halat No. 295, This has not been Hons ; the
plaiotif can have only that portion of the fand which remained after giving
the lands to defendant Jamiruddin mentioned in his Labuliat, dated 27th Pong
1294 B. S. This cannot be done without locs] investigation, It is difficult to
determine these questions cu the evidence on the record, and I have no other
alternative than to remand the cases under 8. 562 of the Civil Procedure Code
withont which there can be no full justice to the parties,

On remand the case was retried by the First Court and a
decree was made in favor of the plaiﬁ'tiﬂ’, but not a decree in full
as had been originally granted to him. The defendant again
preferred an appeal, and the Lower Appellate Court modified the
decres of the First Court. Against this decision thé plaintiff
appealed to the High Court,
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1901 1901, Jawx. 17. Dr. Ashutosh Mookerjee for the appellant.—
Momgse  As the snit was not disposed of upon a preliminary point the
Cnaxpaa remand order was bad in law ; that being so, all subsequent pro-

D
.,ASS ceedings were null and void. See the cases of Rameshur Singh v.

Jﬁéﬁggﬁf“ Sheodin Singh(2), Subba Sastri v. Balachandra Sastri (3), Mahesh
Chandra Das v. Madhub Chandra Sirdar (4). The appellant not
having appealed against that decree, he could question it, having
appealed from the final decree. See Sawitri v. Kamji (5), Kanto
Prashad Hazari v, Jagat Chandra Duite (6), Maharajah Moheshur

Sing v, The Bengul Government (7).

Babu Saroda Churn Mitter (with him Babu Dasarath:
Sanyal) for the respondent. The main question is whether the
remand order and the subsequent proceedings are ultra vires. 1
submit it is not, It cannot be so, if the error, if there was any, in
remanding the case does not affect the jurisdiction of the Courtor
the merits of the case. Sees. 578 of the Civil Procedure Code,
In this case there is no error which affected the jurisdiction of the
Court or the merits of the case. The view taken by ihe Allaha-
bad High Conrt is not quite correct, In the case of Mallikarjuna
v. Pathanent (8) the provisions of s. 578 of the Civil Procedure
Code were held to be applicable in curing the defect of an errone-
ous order of remand, where it did not affect the merits of the
case,

1901, Jaw. 17, 18. Dr. Ashutosk Mookérjee in reply.—The
remand affected the merits of the case, and, therefore, it was a
question affecting the jurisdiction. The following cases were also
reliad npen. Birg Mohun Thalur v. Rai Umanatk Chowdhry (9),
Mathura Nath Sorkarv. Umes Chandra Sarkar (10), Nusserwanjee

{2) (1889) 1. L.R., 12 All, 510,

(3) (1894) 1. L. R., 18 Mad., 421,

(4) (1868) 2 B. L. R., (Short notes) XIII.
(5) (1889) I. L. R,, 14 Bom., 232.

(6) (1895) T, L. R., 23 Cale., 335 (338).
“(7) (1859) 7 Moo., . A,, 283 (302)..

(8) (1896) I. L: B:, 19 Mad., 479.

(9) (1892) L. L. R., 20 Calc., 8.

(10) (1897) 1C. W. N, 626,
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% Meer Mynoodeen Khan (11), Luchman Singh. v. Sleamzskew
Singh (12).

‘The judgment of the High Court (Daxansze and Bmm‘ JJd.)
- was ag follows :—

This appeal arises out of a suit brought by the plaintiff appel-
lant to recover possession of certain immoveable property.

The first Court gave the plaintiff a decree. On appeal by
the defendant No. 1 the Lower Appellate Court held that the
‘First Court’s judgment was baged upon an admission of the
defendant which could be explained, if a certain question of fact,
namely, what was the position of the river Padma at o certain
date, was correctly determined, and, as that question the Lower
Appellate Court found had not been properly determined, ‘it re-
manded the case to the Fivst Court. Bubinstead of remanding
it under 8. 566 of the Civil Procedure Code, as it ought to
have dono, it made its remand order under s. 562 of the Code,
after sotting aside the decree of the First Court, and it directed
that Court to decide the suit itself. No appeal was preferred
ngainst this erroneous remand order, although an appeal conld have
been preferred under ol 28 of s. 588 of the Code. After
remand the case was retried by the First Court, and a decree was
made in favour of the plaintiff, but not a decree in full as had been
originally granted to him, The plaintiff was satisfied with that
partial docree, but the defendant again preferred an appeal, and
upon that appeal the Lower Appellate Court modified the decree
of the First Court and gave the plaintiff somcthing less than
what the First Court on the second occasion had given him.
| Agmn% the last mentioned decreo of the Lower Appellate Court
the plaintiff has preferred this second appeal, and it is contended
on his behalf, first, that as the remand was in contravention of the
provisions of ss. 562 and 566 of the Code of Civil Procedure,
it andall subsequent proceedings should bo treated as a nullity
and the case sent back to the Lower Appellate Court in order that
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it may try, according %o law, the original appeal that had been

preferred against tlm first decreec of the First Court; and secandly,
it is contended that even if the order of remand bo not treated as

(11) (1855) 6 Moo, L. A, 184,
(12) (1874) L. R,2 L A, 88.
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an absolute nullity and void for want of jurisdieiion, and if' s, H78
of the Code of Civil Procedure he applicable to this caxe, still thn
remand order and all subsequent proceedings ought fo b sed
aside on the ground of the ervor in making that order having
affected the merits of the case.

A preliminary question may arise fur consideration, the ques.
tion, namely, whether it is open to the appellant to raisa the
abovementioned objeations now, he not having preferred any
appeal against the remand order under cl. 28 of s 583 ol
the Code of Civil Procedure. Having regard to tho provisions
of & 591 of the Code, and thecases of Makavajah Mokeshur
Séng v. The Bengal Government (13) and Swrited v. Rawji 114} we
are of opinion that the preliminary question ought to he
answered in favonr of the appellant. That heing so, lut us now sve
how far the two contentions urged onhis hehalt are well sose
tained,

In support of the first contention it is argued, thal as the
jorisdiction of the Lower Appellate Court is founded upon the
provisions of the Code of Civil Procedure, and s 562 jy
limited in its application to cases where o suit his bern disposed
of by the First Court on a preliminary point srd the decision
of that Court on such preliminary point is rveversed, and s
564 expressly provides that the Appellate Court shull net pemand
any case for a second decision exeept as provided in s 562,
we must hold that tho erroncous remand of a ease under section
562 is anact of tho Lower Appellate Court in exeess of ifs
jurisdiotion, or in other words is un error affecting the jurisdietion
of the Lower Appellate Court, and therefore not cured by a 878,

In support of the contention stated ubove, the learned vakil
for the appellant velies wpon the cuses of Kemeshur Singh v.
Sheodin. Singh (15), Subba Sastri v. Balachandru Sastri (16} and
Mohesh Chandra Das v. Madhud Clunder Sivdur {17) msinly, aud

(13) (1859) 7 Moo., LA., 283,

(14) (1889) I L. B,, 14 Bow,, 232,

(15) (1889) 1. L. R., 12 AlL, 51D,

(16) (1894) L. L, R, 18 Mad,, 421,

(17) (1868) 2 B, .. R., (Short notes) X141
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incidentally apon certain other cases which are not necessay ta 1901
be noticed just now.

- Moursg

We shall first consider the argument based upon the language CHBES‘;M
of the Civil Procedure (lode, and then deal with the anthorities = »
e : JAMIRODDTN
cited in support of it. Morr.am,

The gist of the coatention is that the error of the Loewer
Appellate Court in remanding the case under s. 562 of the
(Jode of Civil Procedure when that section was not applicable to
the case, and when a remand for a second decision was expressly
prohibited by s. 564, was en error affecting the jurisdiction
of -that Court within the meaning of . 578, and that the
erroneous order being made by the Comt in excess of its juris
diction, it and" all proceedings held thereunder should be treated
as o nullity. The detormination of this point depends upon the
menning tc be attached to the term ¢ jurisdiction.” That word
is nsed in two different senses. It may either mean what is
ordinarily understood by the term ¢ jurisdiction” when used
with reference to the local jurisdiction of a Court, or pecuniary
jurisdiction of a Court, or its jurisdiction with relerence to the
subject matter of a suit, or it may mean the leml authority of a
Court to do certq1n thmgs Tt is only in this latter sense that an
‘erroneous order of remand by an Appellate Court can be treated
as an- order made without jurisdiction. . But the ("‘omt which
made the rem:md mder in - fhls case clearly had ]umdwhon to
deal with the appeal if the term “ jurisdiction” is understood in
the former sense. There is no questlon that it was the Court to
which the. appeal would lie. . And the-question, therefore, is
reduced to this, n’nmely, whether the tmm “Jurisdiction” used in
5. 578 of the Code of Civil Procedure is used in the former
~sense or in the latter. 'We are of opinion that regard being had
to the scope and object of the section, the term * jurisdiction ”
must be held to have been used therc in the former and not in the
latter sense. For, if it be held to be used in the latter sense, that
i3, in the sense of the power of the Courtto make any particular
‘order in a case over which it has jurisdiction, local and pecuniary,
a8 well as jurisdiction with reference to the subject matter, it may
sometimes he difficult to draw the line between an error which is

22
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mevoly an orror of proceduve and one that is an orvor of jurisdie-
tion understood in that semse. There is another way of viewing
it from which it would appear that the term * jurisdiction”
could only have been intended to be used in s. 57§ in the
sense of pecuniary or local juvisdiotion, or jurisdiction relating
to the subject matter., Where a Court, which is wanting oither
in local jurisdiction or pecuniary jurisdiction orin jurisdie-
{ion with reference to the subject matter, is made to hear a suit
or appeal, the error primarily is the error of tho party who
invckes the Court’s jurisdiction, though that error may also be
shared by the Court, and there is always good reason for saying
that the order of the Court should be treated as 4 nullity, and the
party who finds tho ordar, he has obtained, i3 infructuous, cannot
reasonably complain, because it was ho who brought the suib or
appeal in & wrong Court. When, however, the defect ol joris
diction is not in the nature of a defect or want of pecuniary
jurisdiction or local jurisdietion, or jurisdiction with reforenon
to the subject matter, but is a defect of jurisdiction cousisiing
in a court making an ordor in excess of its power, the error
is primarily one of the Cowt, and may not be at ull shared
by the party in whose favour the order is made ; and {o hold in
such o case that the order of the Court and all proceedings had
thereunder should bo treated as & nullity would he to visit thut
party for an act for which he may not at all he responsible;
The anomaly may be infensified in certain cases. Tako for instance
a case in whish 2 remand order is made and a decree in favour of
the party in whose favour that order is made i3 aventually passed
after remand. That decree may stand unimpugned for yeurs,
until it is sought to he wsed on his behalf, when ks adversary
‘may say that it was made wholly without jurisdiction and
should be treated as a nullity. If the contention of tho appeliant
is correct, carried to its legitimate counssquences it would lead to
this vesult. We do not think such a vesult was contemplated
by the Legislature ; at any rate, it could not have been their
intention in @ remedial provision like s, 578 of the Code of
Civil Procedura, which is enacted to oure technicn] defects, 1o
use the wovd “ jurisdiction ” in a sense which may lead to such
anomalous consequences, Wo are, therefore, of opinion that so
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far as the question depends upon the construction of s. 578, 1901

it cannot reasonably be answered in favour of the appellant’s ™y orcr

contention, CHANDRA
. Dass
We will now deal with the authorities npon which reliance  ».

has been placed. The decision in the case of Rameshur Singlh v. Jﬁrg gfng
Sheodin Singh (18) rests mainly upon the ground that a distine-
tion ought to be drawn between a Court’s omitting to do some-
thing which it isrequired by law to do, and its doing some-
thing which it is positively prohibited to do, and that when
a Court does anything of the latter description, its acts ought
to be treated as done without jurisdietion. There is no doubt
a distinction between the two classes of acts, but we are not
prepared to hold that acts of the latter class are acts which
affect the jurisdietion of the Court within the meaning of
s 578 of the Code of Civil Procedure. We may observe
that the view taken in this case is to a certain extent incon-
sistent with that taken by the Privy Council in the case of
Amir Hassan Khan v, Sheo Baksh Stng (19) for the erroneous
order or decision that was ecomplained of in that case was the
decision of a suit upon a wrong view of the effect of a certain
previous decision which was set up as operating by way of
ves judicatas  1f the contention of the defendant in the case was
well founded, the Court by s. 13 of the Code of Civil Pro-
cedure was positively prolibited to iry the suit, and its
trying it in contravention of that positive prohibition was, upon
the view taken by the Allahabad High Court, an act done in
oxcess of the Court’s jurisdiction, The Privy Couneil, however,
did not take that view, as it held that interference with the

decision of the Lower Court under 8. 622 was not warranted
in that ease.

We ave referred incidentally to the case of Birj Molun Thakur

v. Rai Umanath Chowdhry (20) as supporting the appellant’s
contention, and the view of the law taken by the Allahabad

- High Court in the case of Rameshur Singh v. Sheodin Singh (21},

(18) (1889) L. L. R, 12 All,, 510.
(19) (1884) 1. L. R, 11 Cale,, 6.
(20) (1892) 1. L. R, 20 Calc,, 8.
(21) (1894) 1. L, B, 18 Mad,, 421,
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Tt is troe the ease of Birj Mohun Thakur is authovity for the
proposition that when a Court does not do that which it is required
by law to do, and does that which the law affords no
wavrant for its doing, it declines to vxercise a jurisdiction vested
in it and acts without jurisdiction within the meaning of
622 of tho Code of Civil Proceduro. Bub that aguin iy a
remedial provision with a different object, and having regard to
that object, which is to vest the Court of Rovision with the
discretionary power to rectify certain erroncons orders in non-
appealable cases, the term ¢ jurisdiction ™ may well he taken fo
have been used in it in a more comprohensive sense than
in s. 578, With all vespect for the learned Judges who
decided the case of Rameshur Singh v. Sheodin Stngl (22) wo must
say that we cannot assent to the view which they Lave expressed,

As for the case of Subba Susird v. Buluchandra Sastri (28)
wo may observe that in a lafer ease, thatis the ease of Mallifurjuna
v. Pathaneni (24), 8. 578 of the Code of Civil Procedurs was
held to ho applicable in cnring the defect of an erroneous
order of rvemand, if it did not affect the merits of the case,
and we may add that the learned Chiel Justice of the Madrag
High Court, who was one of the Judges who decided the eurlior
Madras case, wasalso a party to the later ducision.

The case of Mohesh Chandru Das v, Mudhub Chunder Sirdur
(2b) is quite distinguisbable from the present cage, for there it
was not. only found that the order was had a8 a complete
remand, but it was further found that there was no  ground
even for that partial remand that the Code allows, namely,
a remand by the Appellate Court retaining the case on its file
for taking further evidence on any point, and, il that was so,
the order wasbad on the simple ground that it affeeted the wmorits
of the case by allowing one of the parties to do that which he had
no right to do, namely, to adduce fresh evidenca. ‘

On the other hand we may refer to the case of ANussurovddeen
Hossein Chowdhry v, Lall Mahomed Prramanick (26), Savitré v

(22) (1889) L L. R., 12 AlL, 510,
(23) (189%4) L L. R., 18 Mud., 421.
(24) (1896) L L. R., 19 Mud,, 474

(2) (1868) 2 B. L. 8., XILI (short noteny,
(26) (18705 13 W, R, 254,
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Rumji (27) and also to the case of Mutre Mondul v. Hari Mohun
Mullick (28) as supporting the view we take.

- Upon reason then,.as well as upon authority, we think that
the first contention urged on behalf of the appellant must fail.

It remains now to consider the second question. 1t has
been argued that the erroneous remand order of the Lower
Appellate Court in this case, even if it did not affect the jurisdic-
tion of that Court, must be held to have affected the merits of the
case, because by that order the favourable judgment which the
appellant hofore us had obtained in the first Court and which the
Lower Appellate Courl was bound to set aside before it could make
the modified decree that has now heen made, had been wrongly set
aside, and the plaintiff appellant had not had the bencfit of that
judginent, when the Lower Appellate Court last disposed of the case.
No doubt this matter requires consideration ; but, as the Bombay
High Jourt in the case of Savitri v. Ramji (27) just veferred to,
observed, each case must be considered with vefercnce to its own
circumstances in dealing with the question now under con-
sideration ; and referring to the circumstances of this case
we do not find any good ground for saying that the erroneous
remand ovder has affected the merits of the case. If the
right course had been followed, the First Court should have
been directed to take further evidence upon the question as
to the position of the River Padma at the date referred {o in the
remand order, and then the Firet Court ought to have submitted
its finding to the Lower Appellate Court, which together with the
additional evidence taken on remand, would have had to be
gonsidered along with the first judgment of the First Court. As
events took their course, however, what happened was, instead
of the finding of the First Court after remand being laid before
the Lower Appellate Court, the judgmont of that Court was
before it; but the plaintiff was still in the position of a respon-
dent before the Lower Appellate Court as he was originally, and
as he ought to have been, if the right course had been followed,
Moreover there is nothing in the judgment of the Lower

(27) (1889) L L. R,, 14 Bom,, 232.
(28) (1889) 1, L. R., 17 Cale,, 155,
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1901 Appellate Court on tho last occasion which would show that it
Momgsn Was influenced in any way by the last judgment of the first
Caavvra  Court being treated as a judgment rather than as o finding,
D?,ABS nor is it pomtod out that the absence of the first judgment of
ARUDbIN the First Cowrt from its consideration has in any way affected
BOLLAM: 15 ast decision of the Lower Appellate Court that boing so, the

sccond contention of the appellant must also fail.

We may add that cases may avise, and a perusal of the conelud-
ing portion of the first judgment of the Lower Appellalo Cowrt
which was placed before us, shows, that the prosent was a case of that
nature, in which, although a complete remand under 5. 562 wmay
not be warranted by the Uode, still nothing short of a rotrial of ull
the issues, rendered necessary by tho previous imperfect trial of
them, would satisfy the requirements of justice. In such & cuyo
the provisions of tho Code have to bo strainoed to a certain extont,
in order to enable the Appellate Court to docide the appeal pro-
perly. DBub that of course is & mubter for the Tegistature to

consider.
In the result the appeal fails and must be dismissed with
costs.
8, €. G Appeal dismissed,

Before By, Justice Rampini and My, Jusiice Breid.

1501 1. C. STUDD anp oruens (Derenpinrs) s, MATI MALTO (Pragyriery, 9
Mar, 14, 25

e Gourt Tecs At (VII of 1870), 5. 12~Cluss fo which o suit belonga~mDieigion
as to such class—Insufficient siamp—Appoal,

Section 12, clauge I of the Court Feos Act iv no bar to an sppeal, ‘wlum
the question to be decided by the Lower Court is merely the cluss of the
suit, in order to agcertain under whut Schedulo of the Act it must L tuken

to fall for the purpose of fixiog the Court fee payable on the plaint or
memorandain of appeal,

In the matter of Omrao Mirze v. Mary Jones (1), Chunia v, Randial (),

 Appeals from Appellate Decress Nos. 2409, 2675 to 2702 of 1898
ageingt the decreo of Babu Drif Mobun Pershad, Suburdinate Juwige, of
L4th of March 1898, reversing the decres of Mowlei Malmnd Hivwgain,
Mungiff of Mozafferpur, dated the 3td of December 1897,

(1) (1882) 12 0, L. B, 148,
(2) (1877) L L. B, 1 All, 360,



