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Before Mr. Justice Banerjee and Jilr. Justice Breti,
1901

Ja«,D ,10,16. BISHNU PR IY a  C H O W D H U R AN l and others (D efendants) i*.
--------------------  BH ABA SU N D A E l D EBYA ( P l a i k t i f f ) . ®

Res judicata— Civil Procedure Code {A ct X I V  o f  1883)^ s, 13— Court of com. 
pcient jurlsdicHon— Whetho' a decisioH o f  a pievious suit fa r  coni-ptnmtion 
ims one. o f  a  Court o f  compcteni jurisdiction to bar a sulscuwrii claim 

f o r  eompehsalioH iti a suit fo r  airears o f  rent, as well as f o r  compensation 
— Mixed question o f  law and fm i.

A suit for compensation was brought in the Court o f  Munsif at Groaa in 
1868 by tho iiIaintifE {putnidar) against the defenJaot’s predecessors {dur~ 
puinidars) upon the basis o f  a durputii habuUyat^ which stipulated that the 
durputnidars would deliver certain articles to tho plaintilE’s landlord, or in 
default they would compensato the phiintiff for any damage she might 
BustaiQ. The Court (which had no jurisdiction to try suits for rent) gave a 
decree to  the plaintiff for damagefl which she had euetained for the dur~ 
put?tidaH’ default. In a Bubsequeat suit brought by the same plaintiff 
against the same defendants in the Court o f  Munsif at Moorshidabad for 
arrears o f  rent, as well ae fo r  coinpenBalioii for  breach o f  the aforesaid 
contract, it was contended on behalf o f  the defendants that the decision in 
the previous suit, so far ae conipensation was concerned, could not operate as 
res judicata,

B eld , that although the Court o f M ucsif al Goas was Got competent in 
1868 to entertain a suit for  arrears o f  rent, it was competent to entertain a 
suit for  compensation for breach o f  contract, and, as the previous suit was 
nx)t a suit fo r  arrears o f  rent, nor was the claim in the Bubacquent suit, so far 
ns it related to the afliount o f  compensation under the stipulation, a claifai for 
arrears o f  rent, eo the decision in the previous suit was a decision o f  a com 
petent Court, and it would operate as res judicaia.

H eld  also, that on the previous suit a parlitular stipulation contained 
in a particular Icahnliat having leeti held to be valid as between the partieg, 
it was not open to the Court subsequently to try the issue, whether that 
particular stipulation waa valid or not, the question being a mixed question o f  
law and fact.

® Appeal from  Appellate Decree Ko. 51 o f  1899, aguinst the decree of 
W .Teunon, Esq.j DiBtrict Judge o f Murshidabad, dated the 2oth o f Novem^ 
te r  1898, reversing the decree o f  Baba Jogeodra Nath Ghose, Munsif o f  
JJerhampore, dated the 21st o f May 1898.



A decision in a previous suit on a qnestioa of huy, even if oiToneous, would 1900 

operate as res fudicala in a subsequent suit
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PaHliasaradi Ayyangar v. Cfiimia Krishna Ayyangar (1) (iisscnled from. Pjjjya Ohow- 
The facts of the case are shortly these t—The plaintiff took 

a im tm  lease of Mehal Bishnupore from one Nawab Joynal Aijdia Bhaba
in the year 1855, and the formal documents were executed d̂ebva!
between the parties. Simultaneously with the said documents 
an ehaf was executed by the plaintiff by which she undertook to 
supply to the zemindar a specified quantity of straw, a specified 
number of goats, and other articles described as mmuli or 
customary. On the 1st October 1859 the plaintiff granted a 
darpiilni lease of the tenure to the defendant’s predecessors, 
who executed in her favor a kahuUut. By this kahiiUat the 
durpiifmdan covenanted to pay a certain sum of money year by 
year, and tbey further agreed to supply to the superior landlord 
the goats and the straw due from the putnldar under the ekrar.
The stipulation ran thus : The articles, vis., goats and straw
which yon supplied to the zemindar without payment from these 
meJials, those we will supply. If wo do not supply, we will be 
liable to pay the sum payable by you as the price thereof. ” The 
zemindar brought a suit in 18G6 in the Court of the Sudder Amin 
of Mursiiidabad against the present plaintiff, the pxdnklar for 
the goats and straw duo under the ekrar or value thereof. On 
appeal to the High Court it was held that the suit was one for 
breach, of the agreement contained in the and therefore
it was cognizable by the Small Cause Court. The case having 
b eeureturned. to the Sudder Amin he valued the yearly 
supplies at Rs. 100 12as. and passed a decree in favor of the 
agjn.indar for Ks. 604 8as. Then the initnidar (plaintiff) brought 
a,suit on the basis of tha diirpuini in the Court of tlio
Munaif at Gfoas in 1868 to recover from the diifputnidurs this 
aum of Baoney, .v?hich he had to pay to the zemindar. This Court 
bafi; nO'Jadsdlction to try suits for rent. Plaintiff obtained a 
decree, thereaftex the durputnidars pontinued to pay the cash rent 
and to render the yearly ppplies agreed, upon up to the year 
1895. In that ..year the putnidar sued to recover from the 
durpuLnnhtriH ihe surji of Es.. 836 i  as, as the balance due on

( i )  (1882) I .L . m



1900 accouat of durputni roafc and cessos for ilic joai'S 1 3 0 0 to lB 0 i 
' account of the price of goats and airaw not supplied
PiuvA Csow> in tlio year 1300 anti 1301 B. S. Damages were also claiwed iu

DuuMKi plaintiff remittod fclic damages uiid tlie doFeudaui;)
Bum)A«! to » dooree agaiust tliem ibi: roulri and eosî oS) &c.
Dejjya. Ill 1306 tlie putmdar luid again to bring a suit for rent as abo

for the [nice of tlie supplies due, but not reudorod iu tbo yeai*
1302 B. B. Tkc Subordinate Judge disjailowed tbe claim for ibc 
supplies, holdiug it to be an abioab. An appeal to the District 
JudgG was also dismissed. Cesses and iotorost i'or 1303 B. S. ando
the value of the goats for that year not havin'^ bcon paid b j  
the pulmd(a\ the zemindar proceeded uiulcr llc^fulation V I ll  
o f 1819 to bring ilia piitni tuliKj to sale. The [laid tlu?
amount claimed and thus saved the pulni lubuj from btdn|f Hold. 
The present suit was brought by bur (ih« piiinuit/ij io r«?0Wi;i* 
from tht> dui'/nUm'dura (1) arrears of reni, and iutorest; (‘J) 
tho ecsses and interest recovered from Ian* by tbs) pryt)oedi»|;'ti 
under the regulation *, (3 ) Rs. KH) Tian. (ajj iha vabi« uf 
goats and straw of which delivery should bavo boeii made iu 
1B03 B.S.) similarly realised from h e r ; and (4) tlw cosir' 
incurred by tho aemindfti* ia  ibo abovomoutiouod procucsdin^tf luid 
levied from her.

Tho learned Munsif dismiiisod the chum tor lii. 100 
holding this sum to be aa akmb, but allowed tlw otlior obiiiis 
of the plaintiff, The plaintiff preferred an appeal iHs rt»g»rds (by 
claim disallowed, and the defendant filed a cross append aa regards 
the 'costs in tli6 putni Eegulation proceedings. The iMraed 
Distriofe Judge of Murshidabad, BIr, Teuaoa, h«ld that tho tl«r* 
putni kabuliat contained no agreement to pay an akmb and that 
the plaintiff appellant was entitled to recover from thy dofeiidunt^ 
i^espondents the sum o f Es. 100 12as. which was kkaatts tlw 
value of the goats and straw of ■which delivery should have becE 
made in 1303 B. S, He further held that the question, wheilsr 
the plaintiff was eatitlsd to recover the aboveuamed sum from 
the defendants or not was already heard and finally doterwiseci 
between the |>arties in the previous suit brought ia the Court 0l‘ 
tho Munaif at Goas in 1868, therefore the deeibioa ia that smi 
operated as m judicatu. Upon these findings bo albwod tlie
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appeal, and dismissed tlie cross’ appeal. Against this decision fclio 1900 . 
defcadauts appealed to the HigliCoiiri}. Bisnsu

1901, Januaby 9, 10. Mr. If. C. Bonnetjec (with him Bubu 
Tarueh Nath ChuckerhtiUy) for the appellant.

U h a b a

Babu Saroda Churn Mitter (with him Babn Sofoshi Churn Bokdak 
Mitter) for the respondent.

1901. Ja n u a ry  16. The judgment of the High Court 
(Baneejee and Brett, J J . )  was as follows:—

Two questions have ’beon raised in this appeal: Firsl  ̂whether 
the Lower Appellate Court was right in holding that the 
stipulation in the lahulkt relied upon by the plaintiff for the

■ delivery of certain articles to the plaintiff’s landlord by the 
defendantSj or in default for compensating the plaintiff for any 
damage she might sustain, was not in the nature of a stipulation 
for paying an abwah; and second, whether the Court of ippeal 
below was right in holding that the issue whether the aforesaid 
stipulation was legally enforceable or not was res judicata, and 
concluded in favour of the plaintiff by the decision in a previous 
suit, namely, suit No. 492 of 1868 of the Court of the Munsiff 
of Goas,

If thô  second question is answered in the affirmative, the 
first question will not arise, as it will not bo open to the Conrfc to 
consider it. We shall, therefore, deal with the second question
Hrat.
, It is not disputed that the former suit was one between the 
same parties, and tho question now arising for determination 
was directly in issue, and was expressly determined in favour 
of the plaintiff in the former suit. But the learned counsel for 
the defendant-appellants contends that notwithstanding that 
circumstance, tho decision in the former suit cannot operate as 
m  judicata for three reasons: First, because the Court of the 
' Munaif of Groas was not oompetant in 1868, when the former suit 
was brought, to entertain a suit for rent like the present, and 
the decision of that Court was not a _ decision of a Court. of 
competent jurisdiotion i secondly, because the question raised is 
a question of law, and no previous decision on such a question 
could operate as res Judicata; and tUfdly  ̂because there has been



1900 a cliaage iii illc law since ilie decision in tlw previouB suit by
™~^7wnw ~ cnaetraont of ss. 21) and 24 o f ilio Iiidiaii Conirucfc Aet#
Pu iY i (Jhow* \\[q shall oxamino tlioso thre(3 reasons separatoly.

DllURANI
 ̂ li; is ii’iiQ tliaii uttdei’ tlio law as it stood in 18G8, ilui Court oi

SoNUAiii tlio Munsif of G-ous had ao jiiui'sdicfcioii io try a suit for ari*(‘ava
UEbi'A* Qf rent, but tlio claim in tho previous suit was not one for arrears

of rent, nor is tlic claim in tlio present soifc, so for as it rekicf^ to
tlio amount of componsatioii under tlio stipulation ia (juostiow, a
claim for arrears of rent. Tho kdbuUat spociEos tbo aiaoimi of 
rout separately, and tlio ^sllpiilatioa iti quoslloii is (piiio di>stin('l; 
from tliafc for ilio paymoui of rent;. I I  id a stipaktion by wlaich 
the durpulaidar uuJorlakos to dolivor to ilio 'pulnid((.rs landlord, 
tho zomindar, certain avticlos, and covonaiita furth(u’ iliaf. if t.hu 
artiolefc) are not delivorod as agreed upon, tho dtirptdnhlaf wlitil! 
bocomo liable to pay to tho puhudar the sum wlucii .slio may 
liavo to pay to tho zoiuitnlar in oon:)0(juonco of tho durpuliudaf s 
default. The liability of tho d0fcndant>', tlusrofuro, io pay to 
tho plaintiff tho mouoy in {|uo^tioa does not ari-so m orolj upon 
tlieir default io dolivor tho artiolos to the plaintiff’s Iiiiid" 
lord, It avisos only upon ilio plaintiff (toing madoliabte to roiitlor 
compensation to lior landlord the zoniindar, in con30(|«e!ic{3 o f ilin 
defendants’ default. Tho stipulation, therefore^ is (dearly ono for 
compensating tlie plaintiff for broacli o f contract Isy the dofnn- 
dants, and tlio Court of tlio MunBif o f Goas wag Iho Gonri com
petent to entertain a suit for coinponsation for Hiioli a liroiicli 
o f contract. Tho doeision of tho Bliiusif o f (loss in tli« imivioiis 
suit wasjlhereforo, in our opinion a decision of a (K,Hnpf̂ t<‘sii, {!oiiri, 
and tlie.,first ffround Upon whicli wo an; aakod io hold t l» i  it 
cannot operate as m  ’̂ uMmlu is not a good ground,

Then in support of the second argainont, miwely* lliaf. tfii5 
previous decision cannot operate as fcs puUculu, Ihicuusq it iii 
a decision upon a question of law, reliance m plaecii on the 
cases of'■P«rtka«TO(ii Ayymigar v. Ciunna Kmkna Atfi/awjtu (|| 
aed Chamanld v. B(i.̂ )dhai (3), Tho - last nwutiysmi casts ig, la 
our -opinion, clearly dintinguishablo from tho prcf^ent. There 
irVhat was held was this, that a previous decision, in a suit betweea

(2) (1882) 1. L. 11, 5 Blati., .'{04.
(8) (1897) I, L. B , 22 Bom., COD.
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the same parties, that arrears for twelve yoars- could be-a warded, 1900
could not operate as res jndicaia ia the sense that the Ooiirfc is boiiiid bishnu
for ever to decide that a olaiin for arrears of rent for twelve years Priya Ciiow- 
is good. That may be so. In, fact to hold that a matter is 5., 
res jiidicala iipou. a question like that, would- be to hold that a 
decision between any two parties will have the effect of altering Debya. 
iho law of the land in regard to a certain class of suits between 
those parties. That, however, is not the case here. The question 
before us is not a pure (Question of law. It  is a mixed question 
o f  law and fact. The question is not the general question 
whether a stipulation for tho paymoufc of ahwah between the 
parties to the present suit is rendered valid by reason of a 
previous decision between the same parties ; but tho question is 
whether a particular stipulation contained in a particular kahuUat 
having been held to be valid as between tho parties, it is open to 
the Court subsequently to try the issue, whether that particular 
stipnhition is valid or n o t ; and to that question we think < he 
answer ought to be in tho negative. The view we take is in 
accordance with the decision in the case o f Mai Chimi Qhose v.
Kimud Molioii IJuUa Chaudkun (4), It is also supported by 
tho cases o f  Gowri Keor v. Audit Koer (5) and Phundo v,
Junglnath {6} ; as for tho case of Partliasaradi Ayyangar t .
Chinna Krishna Ai/i/angar (f), if it goes further than the case of 
Chamanlal v. Bapuhhai (8), with all respect for the learned 
Judges who deoidcd it, we must dissent from the view therein 
expressed, and follow the decision of our own Court to. which 
reference 1ms already been made. .

As to the third reason, it is Oiiough to say, that thefe haa been 
juo change in the law on the point under consideration hj the 
enactment of the Indian Contract Act; the law on the point having 
always been what is laid down in ss. 23 and 24 of that Act.

The reasons then upon which it is sought to be shewn that the 
previous decision ought not to operate as m  jndicaia are, in our

(4) (1897) IG VW .N ., 687.
(5) (1884) I. L. II., 10 Uil!c.vl087.
(G) (1893) I . L  K., 15 All., 32?*
(7) (1882) I  L. E., 5Mat|.,304,
(8) (1807) L  L. B., 22 Bora,, 669.
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I90t opinion, unsound ; and the decision in the previous case must,
BisHNo thereforej be held to operate res judicata ant\ to conclude the

question in favour ot the plaiatiff-respondent* That being so, it 
t)., is not necessary for us, noi- is it open to the Court, to go into the

SuNDiBi question raised in this appeal.
Debya. ;p|jg (Jecree tiie Lower Appellate Court must therefore be 

affirmed and this appeal dismissed with costs.
s. 0, G. Appeal dismissed.

324: fH fi INDIAN LAW KEPOKTS. [VOL. XXVHL

Befm'e Mr. Justice Banerjee and Mr. JusUce Brelt.

MOHESH GH&NDRA DASS ( P l a i n t i f f )  t>. JAMIBUDDIN MOLLAH
AND 0THKB3 (D E F E N D A N T S ) .

Jan. 17,18. Civil Prooedure Code {A ct X I V  o f  1883), ss. 562, 666, 678, 5S8—JurmUction, 
■ meanmg o f the term— Renmnil order in contravention o f  s. S64— Whethei' 

the remand atid the subsequent proceedings null and void— Whether legality 
o f  the remand order Gould he qm&iioned on an appeal from  the final decree.

The term jum Jictioa in s. 578 o f  Iho Civil Procedure Code is used 
in the sense o£ pecuniary or local jurisdiction, or jurisdiction relutiag to tto  
subject matter o f  a suit. It doea not mean Uie legal authority o f  a Court to 
do eeftaia things.

A  suit having been decided by the Court o f  First Inatance not upon 
a preliminary point, but upon the merita, the Lower Appellate Court reversed 
the decision o f  the Firet Court and remanded the case under s. 562 o f the 
Civil Procedure Code. On remand a partial decree was passed by tlie Court 
ifl favour o f  the plaintiff. On appeal the decree was modified hy the Lower 
Appellate Court,

On a eacond appeal bj; the plaintiff to the High Court
3 eld , that having regard to the provisions o f  s. 678 o f  the Civil Proce

dure Code, the remand order and the subae|ueot proceedings were not null 
and void, aa by the remand there was no error affecting the jurisdiction o f 
the Court or the merits o f  the case.

Mameshur Stngh v, Sheodin Singh (1 ) dissented from.

E eld  also, that the legality o f  a remand order and the subsequeut 
pvoceedioga could be questioned on second appeal from the final decree,

® Appeal from  Appellate Decree N o. 1205 o f 1898, against the decree 
o f  Babu Behary Lali Mulliclr, Subordinate Judge o f Faridpore, dated the 
30tb o f  March 1898, modifying the decree o f  Babu Moliim Chunder Chakra- 
yarti, MuQBiff o f that District, dated the Slat o f  July 1897,

(I) (1889) h L  R , 12 All., 510,


