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Wo are not prepared to agree that this ruling has overruled 1900
the provious one in the oase of Bissonath Sircar v. Shurno Moyee ™ jriam
(1), Butin the present case it would seem to have no application, R‘*“’“N
forthe provisions of the defendant’s putni lease do make the Doy CUAND
puinidar liable. In any case there remains the case of Savoda MATTAP.
Soondury Debea v, Wooma Churn Sivear (2), from which we see
no reason to dissent, but with which we fully agres, and for these
reasons we must follow it in this case.

The appeal is dismised with costs,
M. N, I, Appeal dismissed,

CRIMINAT, REVISION,

IO SN

Before Mv, Justice Ameer Al and My, Justics Siovens,
BAKTU SINGH (Perrrionsr) . KALL PRASAD (Orposire paRTY),” 1900

.o : 7, { 3
Transgfer of criminal case—@rounds for trangfer— Reasonable apprehension A %’e ‘2““7“;
inthe mind of the accused of Magistrate being biused—8uit by servant " .°

of estate under Court of TWurds, the District Magistrate as Collector being

Manager—Code of Criménal Procedure (det T of 1898), 5. 526,

Where the apprebension in the mind of the accused that he msy not
have s fair and impartial trial is of n reasonable character, then notwith.
gtanding that there maay be no real bias in tho matter, the fact of incidents
having taken place caleulated to raise such reasousble apprehension ought
to be a ground for allowing a transfer,

In the maller of the petition of J. Wilson (3) and Dupeyron v, Driver (4)
referred to.

The mere fact that the Magistrale of the District is in his capacity as
Collactor concerned in the management of an estate held by the Court of
Wards is no gronnd for asking for a transfer from the district of a case
brought by & servant of the estato and peadiag before a Subordinate Magis-
trate in the district,

¢ Criminal Rovision Nos. 106 and 823 of 1500, made against the order
passed by Mahomed Habibullah, Deputy Magistrate of Champaran, dated
26th September 1900,

(1) (1885) 4 W. B, 5.

(2) (1865) 3 W. R, 8. C. C. Ref,, 17,
(3 (1891) 1. L. R, 15 Calo,, 247,
(4) (1895) 1. L. R., 22 Cale., 495,
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Ix this case certain disputes were going on between the
Bettiah Raj Estate and the tenants of one of the mehals sub-
ordinate thereto regarding the question of measurement of
the land. The disputes were pending before the settlement offioer.
One Mathura Prosad, a servant of the Rai, came and suggested
to the tenants that, in consideration of some bonus to be paid
to him, he would bring about a settlement. No settlement,
however, was come to, but the bonus paid to Mathura Prosad
was not returned. Subsequently Mathura Prosad instigated
one Kali Prasad, a Palwari of the Raj Estate, to lay a charge
before one of the Deputy Magistrates against some of the tenants
including the petitioner under ss. 141, 379, 352 and 323
of the Penal Code. The Depuiy Magistrate of Motihari before
whom the complaint was made transferred the case to an
Honorary Magistrate. The petitioner applied to the High Court
to have the case transferred to some other district on the
ground that inasmuch as the Magistrate of the district wasin
his ecapacity “as Collector in charge of the Bettiah Raj Estate,
which was held by the Court of Wards, it was therefore not
likely that the petitioner would meet with justice in the district,

Mr. Hill \with him Babu Prosonna Gepal Ray) for the peti-
tioner.

The Adwvocate General (Mr. J. T\ Woodroge) for the Crown.

1900, Decenser 7. The judgment of the Court (AMERR ALl
and STeveNs, JJ.) was delivered by

AMEeR A1, J.—This is a rule calling upon the Magistrate
of the district to show cause why the case against the petitioner
Baktn Singh, pending in the Court of the Honorary Magistrate
of Motihari, should not be transferred for trial to Muzzafure
pore or some other district. The circumstances which gave rise
to the application wupon which the rale was issued are
shortly these: It appears that there were disputes
going on between the Bettiah Raj Estate and the tenants
of one of the DMehals subordinate thereto, regarding
the question of measurement of the land held by the tenants ;
the latter claiming that the measurement should be made with
a rod of 19 inches to a cubit while the Raj endeavours to measure
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the lands with a pole of 18 inches. Thoe disputes are or were at
the time pending before the settlement officer, and it is stated that
one Mathura Prosad, a servant of the Bettiah Raj, came to the
tenants and suggested that, in consideration of some Lonus to
bo paid to him, he should bring about u setilement which is
mentioned in the petition, The manager not having accopted
the terms the matter fell ibrough, hut il is said that the bonus
which was paid to Mathura Prosad was not returned. Subse.
quently Mothara Prosad instigated one Kali Prasad, a Patwar:
of the Raj Bstate, to lay a charga before onoe of the Deputy
Mugistrates, against some of the tenants, including the petitioner
before us, under ss. 141, 879, 352 and 325 of tho Penal Code.
The Doputy Magistrate, hefore whom this complaint was made,
transferved the case to the Honorary Magistrate before whom
it is now pending, and the pelitioner applies to have
that case transferred to Muzzaffurpore or some other district.
The grounds npon which Lis application is based. will be referred
fo ina moment, The first four paragraphs of the petition Lave,
in our opinion, absolutely no bearing upon the case which the
poelitioner endeavours to make in this Cowrt. Paras. 5 to 10
(inclusive) deal with tho {acts to which we have already reforred,
Paras. 11,12, 13, 14, 15, and 16 conlain the allegations upon
which it is contended this case vught to bo transferved from the
district, It is unnecessary to give {hem in detail. Ik is enongh
to say that the petitioner’s allegation is that inasmuch as
the Magistrate of the Distriet is, in his capacity as Collector,
in charge of the Bettiah Raj Iistate which is now held by the
Court of Wards, it is therefore not likely that the petitioner
would meet with jnstice in the distriet.  As regards the
Hongrary Magistrate, before whom the case is pending, it is
alleged that when the case came before him first he gave indi-
cations of his bias by cortain observations he made that he
would send the accused to hajat and cancel their hail, althongh
there:was then no evidence on the record to justify his doing
s0, and further that when, on one occasion, some of the tenants
were sent for by the Sub-Inspector of Police, on arrival at the
Sub-Inspector's place they found not only the bubmlnspector but
also the Honorary Magistrato concerned, and that, in his presence,
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THE INDIAN LAW REPORTS, [VOL, XXV,

tho Sub-Inspector strongly advised thom to settlo their disputo
with the Raj and the petitionor states that the same thing
happened on a subsequent oceasion. Mo [urthor stales thab the
Honorary Magisirate *is in private life,” whalever thub may
mean, the manager of Raj Kumar Babu Bissen Prokash Narain
Singh of Motibari in the district of Champaran, and that
tho latter is or olaims to be the reversionary heir to the lato
Maharajah Sir Harandra Kissore Singh of Beitinh and that o
such he has an interest in the Bettiah Istate which would
load him and therefore his aforesald manager to wish that the
complainant Kali Prasad may win the present ease against the
petitioner.”  Thatis the sum and substance of the allegations
upon which this transfer is asked for.

Mr. Hill for the petitioner has referrail us to two casos, ono
Tnthe matter of the petition of J. Wilson {1) and the other Duprypon
v. Driver (2). Tearned Counsel laid considerablo stross on o passage
in the judgment in the latter case which appears in page 495, The
learned Judge there says as follows :—* I was contended howerver,
that though the statements may Dae correct, thoy do not necossarily
show any bias on the part of {the Magistrate against the acensed,
That may be true, but in dealing with applications for transfer
like this, what this Court has to consider is, not merely the
question whether there has been any real bias in the mind of the
Presidency Magistrate against the accused, hut alse the further
question whether incidents may nob have happened which, though
thay may be susceptible of explanation and may have happened
without there being any real bias in tho mind of the Mugistrato,
are nevertheless such as are caleulated to create in the mind of the
aceused o reasonable apprebension that he may not have a fair and
impartial trial. Of course, it is not evory apprehension of
this sort that should be taken into consideration, hnt where
the apprehension is of a reasomable character, then notwithe
standing that there may be no veal bias in the matler, the fact of
incidents ‘having taken place calculated to raise such reasonable
apprehension ought to be a ground for allowing o transfor, such

(1) (1891) L T.. R., 18 Culo., 247,
(2) (1896) 1, L. R., 23 Calo.,, 495,
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as the one that bas been asked for.” W cntirely endorso the obser-
vations of the learned Judges in that case but it will be noticed
tbat thoy refer in explicit terms to the occurrence of incidents
giving rise to a reasonable apprchension in the mind of the
person accused that he would not receive a fair or unpre-
judiced irial. The learncd Judges point out thal it is not every
{Lpp;ehansion that would be taken into consideration, but that the
apprehension must bo of a reasonable character and must be found-
ed upon dislinct incidents (lo paraphrase their language) which
would really give rise to a reasonable apprehension, thai there
would not be a fair trial.  We have given the present application
our best consideration and we find absolutely no cireumistance
upon which it can be said that the accused had any reason-
able ground of appreliension, It is not suggested that the
Magistrate of the district had sny hand in the iniliation of
the procecdings or that le had in any way given direc-
tions or instructions either to the police officers or to their sub-
ordinates. The Magistrate in his cxplanation says that ho had
no knowledge of the malter, until he heard somotime after-
wards that the case had been instituted. The mere fact
that tho Magistrate of the district is, in his capacity as
Collector; concerned in the management of the Raj Iistate is
no ground in our opinion for asking for a transfer of the case
from the district. As regards the Honorary Magistrate there
is no mention of the specific cobservatiovs made by him in Court
which led the accused to form: the impression that he would
send bim to Awjet and camcel kis bail Lond, although there
was no evidence of any offence against him on the record. It
is suggested that he was present at some conversations which
the tenanis had with the Sub.Inspector. 1t is worthy of note
that the people who went to the Sub-Inspeetor bave not made
an affidavit, certainly it does nob appear that tho petitioner was
one of them, The Honorary Magistrate denies any conversation
of the character mentioned in tho aflidavit occurring in his pres
sence between the tenants and the Sub-Inspector. The Honorary
Magistrate, no doubt, adinits that the Sub-Luspector is a connection
of his and he often goes to his honse, but that by itsclf doos not seem
to us Lo be a sufficient reason for supposing that the accused will not
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1960 receivea fair trial from lhim. As regards the suggestion that
" pagiy  inasmuch as the Honorary Magistrate in privaie life happens to
Sivo# be the manager of somebody clse who has some claim to the
Ka  DBettiah Raj, he is likely to support the complainant and go against
Prasad.  the accused, we nced only say that the statement is absurd
upon its face. The Magistrate of the district says that if a pro-
per application is made to him, he would transfer the case from the
file of the Honorary Magistrate to that of some other Magistrate
with first olass powers so that an appeal might not lie to him but
to the Sessions Judge. With this, however, we are not at present
concerned, Oun the whole, therefore, we think no ground has
been made out for the application for transfer in this matter and

we accordingly discharge the Rule,

D, 8. Rule discharged.

DBefore Ur, Justece Prinsep and Mr. Justice Handley.

1900 PROKASH CHUNDER SARKAR (PrrrrioNer) . RBAM PRASAD
dugust 29, PATTAK (Oerosite Panty).®

Jurisdiction—Cosls—Ovrder for assessment of, withoul notice {o party effected

theréby—Revision by High Couri—Code of Criminal Procedure (detV of
1898) s. 148,

A Magistrate has no jurisdiction to pass an order under s, 148 of Lhe
Code of Criminal Procedure making a party liable for a certain sum as costs
without notice to him, so that he may have an opportunity of contesting

the same.

I this case a procceding was drawn up under 8. 145 of the
Code of Criminal Procedure between Ram Prasad Pattak as the
first party and the petitioner Prokash Chunder Sarkar as the
second party in the Court of Mr. Cook the Joint Magistrate of
Gya. On the 30th December 1899, the proceedings terminated
in favour of Ram Prasad Pattak, who was declared to bein
possession of some of the disputed lands and tn order was made
awarding him costs. Mr. Cook left the district and Mr. O’Malley,
who succeeded him on the application of Ram Prosad Pattak
assessed costs on the 18th May 1900, at RRs. 201-13-6 against the

» Criminal Revision No. 513 of 1900, made against the order passed by

L. S. 8. O'Malley, Eeq., District Maglstrate of Gya, dated the 18th day of
May 1900,



