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As regardri tbe cross-objoctions I  see'n 'o' reason wliy the
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Halmk.

p la in tiff sliould bo exempted tVoin tlie  pay ine iit of tho costs of Mokh&da 

tlie  suit, and tbe croas'objections must Huoceod to tbis extent.

Tiio suit must be dismissed with cobts.
F rinsf5P, J . —I  am ot' the same opiniuu. ■
H il l , J . —I  am alao of the siune opinion.

Appeal lU&missei.
A tto rn eys  for the appellant ; Bloti.srtj. N . G. B u rra l 4' Co.
Attornoys for the respondontr̂  : Messrs. Swinhoe Co,

B. I). B.

APPELLATE CIVIL.

Sejm Sii' Francis IF. Mudcan, K.GJ.E.̂  Chkf JuaUcc, Mr, JusUee 
Banerjec and Mr. Juslm Bntt.

MAHOMED ALl IlOSSEiN (PLAiNTiia.' No. 1) NAZAlt ALI and OTHEtw
(UE1'']!NDANTB).«

EvicUnce, Acl of lS7;i), n. !)3-—A(iU and eomluei of 2Wtks~-0nil emknco 
■when admimble io prove that a eomeijcam k realhj a mortgage by -way of 
iiomUthml sale—AdmmiblUty of parol avhknoe to mri/ a wrilkn con- 
tract—The Indian Law Reports Act (XFJH  nf ISTS)̂  n. S,

Oral evidence of the acts uud t'oudiiol; of ptttlics, huoIj aa oviileace of 
promise by the vendee to teetoro thu (.ii'operty oa vepayiiietit ia two or tlirea 
yeufs, is adniiMfble to aliow tliafc«, cortiuu uouveyiuice wai r«illy a mortgage 
by way of conditional aale.

Bdldsliiiii Das and others v, Legge (1) osplaiusd. Preumtli Shahu v.
Madhif, S m h n B M iy a  (2) referred to.

For Maolban, 0. J,—S. S of the ludlaii hm iieporta Act (XV III of 
1875) does cot prevent a High Court from lookiag at , ao uiireported 
judgment of other Judges of the same Court.

T h is  appeal arose out of a suit brought by the pluintiffs for 
redemption of certain land. The allegations o f the plaintiffs were 
that the land was mortgaged to defendant No. 5 by defendant

® Appeal from Appfcltiiti) Decree N<u 1201 of 1898, against tlia decree oE 
Babu Beproditas ChMterjee, Siibordiniite Judge of Mtirshidiibail, dated the 
22(ui o£ March 1898, mndJfyiog tho decree of Babu Kali iPrasaniia 
Mukbopadhytt, Muuaif of Kandi, dated tho I6tU of Aiignat 1897.

(1) (1899) L. R„ 27 L A., 58 ; I  h. B., 22 Alb, 148,'
(2) (1898) i k B , ,  25 Calc., 603,
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1901 No. 1 by a deed dated the 6th Kartic 1293 B, S. (22ud October
M a h o m e d ^  1886), whereby the said defendant No. 5 was put in possession of 

A l i  HosfiEiN t h e  land iu lieu of interest, tliat defendant No. 4, wife of defen- 
N a z a r  A lt. dant No. 1, who before the said mortgage became owner of 

the land, sold it to defendant No. 6 by a hhala, dated the Sth 
Aswin 1294 (23rd November 1887) for the sura pf Rs. 180, out 
o f which she took Rs. 89 in cash^nd Rs. 91 was made payable by 
defendant No. 6 to defendant No. 5 on account o f the aforesaid 
mortgage; that on the 29th Aswin 1296 B. S. (14th October 1889) 
defendant No. 6 sold it to plaintiff No. 1 for Rs. 189 by a Icobala 
wherein defendant No. 6 stated that he bad paid off the sum 
due to defendant No. 5 in Magh 1294 and obtained possession of the 
land; that the plaintiffs Nos. 2 to 5 as lessees under defendant No. 6 
and subsequently under plaintiff No. 1 brought a suit for recovery 
o f possession of the said land against defendants Nos. 1 to 5, but 
this was dismissed on the ground that they were not entitled to 
possession, until the mortgage debt o f defendant No 1 to defen­
dant No. 5 was satisfied, and hence the present suit was brought 
on deposit of the said debt. The defence inter alia was tLat though 
the deed o f sale o f  the Sth Aswin 1294 B. S. (23rd November 
1887) executed by defendant No. 4 in favor o f defendant No. 6 
was an out-and-out sale, yet it was really a deed o f conditional 
sale-; that defendant No. 1 at the request o f defendant No. 6 
paid the- sum to defendant No. 5 in Jeyt 1296, and a kabuUat 
having been executed in his favor he (defendant No. 1) obtained 
possession o f the land in dispute. The witnesses on behalf o f 
the defendant deposed that Uzir Ali, defendant No. 6, promised 
to restore the property on repayment in two or three years. The 
Court of first instance decreed the plaintiff’s suit. On appeal, 
the learned Subordinate Judge on the evidence held that the deed 
of the Sth Aswin 1284 B. S., though purporting to bo a deed of 
sale, was really a deed of conditional sale, and directed that the 
plaintiff No. 1 was entitled only to an order, if the defendants 
No. 1 to 4 failed to pay him the sum o f Rs. 89 with interest at 2 
per cent, per annum from the date of the 'kathohala to the date of 
the decree within six months.

Against this decision the plaintiff No* 1 appealed to the High
C o u rt.
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Motilvi Z u h u la f  l i o U m  Z a h ed  for ilie appellant.-—Tiio Court 1801 
below was wrong to enter into ike question as to wlictlier the ’™ii7i'iMus’D~' 
coiJvoyaiKso was aiiyliliiiij;^ but wlrat it apnoared on tlie taco of Wossein 
it., and'tlio ovicIoEco received by the (?ourfc was inatlmissilile. KazauAij. 
See the cases of Balkkhen, Das v. L ogfje (1) ; KauJnnath Das f*

M urriIlur Mookerlee {%) Ru/uman v, fJJIahi Bahh {‘>\) ; UaTclen 
Alagappudaijmi (4).

Biibu Dmrha Nath Chuchrhnihj for the rcspoudeiits was not 
called upon.

1001, F br. 20. The I'ollowiug jutj^menis were delivered by 
the Higli Court (BIa o im n , ( I J , ,  Banbiuek and Biiim ’, JJ.) t —

Maclban, C. J .— Tlic Midn objection to tbe dccree appealed 
agaiiwt iSj tliat tlie Coart bolow was wroug iti admitting oral 
evideoco to sliow tlie real intention of the parties to tlie 
kobula ill qaestiou, or in otbcr w ords to show that the kobala 
iu cjiiestioii wus not intended, as it purported to be, an oui-aiid- 
oufc sale, but only a huhbida or mortgag’C. I f  the ovideBce 
had been so dirootetl, I  should have hold, having regard to 
the decision of tho Privy Council ia the caso of Balkhlmi Das 
V. Letjge (5) that tbe Court bolow was w rong in admitting it, 
but hero it is reasonably clear that the evidonce, which was 
adm itted, was evidence as to tho acts and conduct of the 
parties, and this Court following many other eases has decided 
in the Full Bench case of Pmmcdh Shaha v. Mmlhu Shudim Bhubja
(6) that such evidence is gtunits.'^iblo. There is a passage in tbe 
opinion o f  the Board in the P rivy Council case to which I have 
referredj which would, appear to give support to this view, 
for there their Lordships say s “  The case must, therefore, bo 
decided on a consideration, of tho contenis of tho documents 
themselves with such extrinsic evidence of tho surrounding cir- 
cuinstaoces as may be required to show in what manner the

(1) (1899) I .  B., 27 I. A., 58 ; I. L. B.,22 All., 1451.
(2 ) (1883) 1. L. B., 9 Calc., 898.
(3) (1900) I. L. R ,  28 (Jttlc., 70.
(4) (1892)1. L i i ,  16 Mad., 80.
(5) (181(9) L. R., 27 I , A., 58 ; I. L, 11, 22 All, 110.
(6) (181)8) I. L ib ,  26 (3alo., 603.
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1901 language o f  the docnments ig related to existing facts.”  The
fliAHOMED distinction between evidence as to the mere intention o f  the parties

A n  tlossEiN to the deed and as to the acts and conduct of the parties has 
Nazab a LI. been recently pointed out in an unreported case decided by Mr.

Justice Bauerjee and Mr. Justice Pratt on the 12th o f December 
last in special appeal No. 2633 of 1898. This disposes o f  the 
first point.

The seaou<i point is that the plaintiff heing a bond fide 
purchaser for value v?ithout notice ia entitled to rely on the 
kohala alone, and is not affected by any oral agreement between 
the defendants 4 and 6 changing the nature o f the transaction 
between them. But no issue has ever been raised on this point. 
The plaintiff might have raised suoh aa issue, but he has never 
raised it, aud iiot having raised it, I  do not see how we can 
fairly go into such a question now on second appeal. I may 
remark that there is a passage in the judgment o f the Subordinate 
Judge to the effect that his opinion tended to the conclusion 
that the purchase by the plaintiff No. 1 from defendant No. 6 
was a collusive transaction. The point of being a purchaser for 
value without notice, has never been raised and I am not disposed 
to remand this case at this late stage for an issue to be raised 
as to it.

I  cannot, however, part with this case without taking the oppor­
tunity of expressing my dissent from the view taken by Mr. Justice 
Rampini and Mr. Justice Pratt in the case o f Mihhul Ahmed v. 
Hahhal Das Hazra (1 ), where they held that they were not bound 
to receive or treat as an authority binding on them, an unreported 
case or ruling, basing that view upon s. 3 of Act X V II I  o f 1875. 
That section was framed to constitute a monopoly, if  the 
Judges so desired, for the authorised Law Reports. It only 
says that no Court shall be bound to have cited the report of 
any case, etc. ; it does not prevent the Court from looking at an 
im rep orta d  judgment of other Judges of the same Court. 
This has always been dona and can and oaght to be done. A  
ju d g m e n t  is none the less an authority, becaJJse it has not been 
reported. Otherwise the question of whether or not a judgment
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could or could not be so regarded, would depend upon the mere 1901.

whim of the Reporter. I, therefore, respeetfulh" dissent from tho Mahomed

view on this point expressed in tho case of M ahhul Ahmed/ v, Hossicin
Rakhnl Das Hazra (1). Nâ .-vu Ar,i.

B a n e r je b , J . — I  am of the same opinion. I  only wish to 
add, -with reference to the first point raised in the case, that
I  adhere to the view oxprossed by mo in my judgment in, S. A.
No. 2()3?t of 1898, in whieh it has been pointed out that tho 
Full Bench deoiBionin Preonnth Shah a v. Mndhv, Sudan Bhuii/a
(2) hus not been in any way overruled by the doeision of the 
Privy Council in Balkiskm Dasy. Legqe (3).

B ertt , .T.“~ I agree with tlio learned Chief JiB tice .
R, c. a. Appeal dimh$ei,

Bffon Mr. Jmtk& Hampinl and Mf, Jmtke Prait.
J I L L A R  R A H M A N  a l i a s  R A J A M 1 4  ( D e f k n d a n t )  n  B L J O Y  C H A S D  j 0 dO

M A H T A P ,  R a j a h  o p  B o b d w a n ,  m in o k ,  b y  h w  n r c t  p r i b s d  a n d  A u o u d  2 .

M A N A Q E Il, B A N n B H A M  K a P I IR  ( P f M I N T l F F ) . ®

CfM—-Dale GfM—Zemindary dak, Mmntciwncfl of—Regulation X X  of 1817,
S. 10—Bengal Acl V II[ <>f lSG3~~Ciinlrmth/‘(wi;cnEenmdar and Pulni- 
dar as topaymmt ofdah charf/ep>~-LiabiUty of putnkhr to pay dak chnr- 
gas—Comlructmi of ptitni Ime.

In a piitiii kabuliat osocnteci in 1856, tho putnidiu' stipuliiteii to |>ay tlio 
salary and expense of axiihilia o£ dak diowki liowaea, and to nppoint Uiein 
anil suporiatoud their work) under the system of zouiiiulari tiak then in 
vogue.

Ilglci, that this stipulatioo imposed upon tho putniciar the h'ability 
of paying dak charges recoverable from the zamuidar; and although tho 
system has since been chiinged, thollubih'ty ot paying 5ush ohargaa rougt 
be takea to exist,

i^aroda Soondmj Deha v. Wooiwt Churn Sircar (4) followeil.

^Appeal from Appellate Docroe No. 1697 of 1898, iigainst tho decree of 
Babu Durga Charaii Ghose, Subordimito Judge of Burdwaii, dated the 
2itli of June 1898, afHrming the decree of Babu Qovind Chwdrft De,
Munttif of Cutvva, dated tho 2nd of June 1896,

( 1 )  ( 1 9 0 0 )  4  0 . W . N . , 7 3 2 .

(2) (1898) 1. L li., 2i"j OuU>., m .
(S) (1899) h. 11,2? L A., 58.
(4) (1865) 3 W. R,, S. 0 , C. fief,, 17.
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