
1901 are not to be found in: the section upon which the decision in
J u g a l  above case tamed. But apart from this, 1 should feel

K isso r b  much doubt whether there is any power in this Court to extend 
Sewmok the time for furnishing security, no such power is given by 

the Bmall Cause Court Act, and it is not easy to see whince this 
Court has acquired any such power.

As soon as the judgment is given, the party against whom 
such contingent judgment is given should at once furnish the 
required security ; in the present case that was not done until 
nearly six months after the judgment was pronounced. The 
preliminary objection must prevail, and the reference must be 
dismissed and the defendant must pay the plaintiffs costs of 
the reference.

p R iN S E P , J .^ I  am of the same opinion.

H ilFj, J ,— I am entirely of the same opinion.

Attorneys for the Plaintiff: Messt's. Wihon^^ Co.

Attorneys lor the Defendants : Me.^srs. Pvgh Co.

B .  P .  B .

APPEAL FROM ORIGINAL CIVIL.
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Before Sir Francis W . Maclean, K t , K-C-l-E.^ Chief Justice, Mr, Justice 
Prinsep and Mr. Justice Bill.

DINENDRA N ATH  DUTT ( a  m in o k )  v. T: U. W ILSON ( a n d  o t h e r s ) . ®

Feb. b, G. Practice— Attorney and Client-^Cliange o f  attorneys on record— Application 
fo r  change o f  attorney hy next friend- -Right o f  next friend o f  minor- 
plaintiff to change attorney— Groundless charges against solicitors— Costs.

Tlie next friend o f an infant-plaintiff is just as much entilled to clinnge 
his Attorney as any other plaiatlfE who is sui juris, as long ub he contiiiufs 
to act in that capacity.

Manick Lai Seal v. Sarat Kumari Daseee {\), Ram Chui der Roy v, Poorno 
Chunder Roy (2), and Sarat Chunder Dawn v, Kristo Dhone Daim  (3 ), dissen
ted from. Brown v. Brown (4) referred to.

® Appeal from  Oiiginal Civil No. 34 o f 19C0 in Suit No. 465 o f  1889.

(1 ) (1883) Unreported. (3 ) (1901) 5 C. W . N,, 83 (notes).
(2 ) (1900) 4 C. W . N., 175 (notes). (4 ) (1849j 11 Beav , 562.
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Tlie rights and obligations of next friond discussed.

(SemWe.-—If the next friend of an infimt-plaintiH is not doing h is” 
duty nnd is acting in a rnnnnor detriraontal to tho interests of tlio infant, 
the propel- course unskv saoh oircmnstances would be to npply for Ws ro- 
moval and for tho substitution of a now next friend—Pcytow v. Bond (1) 
approved.

T his was an application for an order for change of attorneys 
by the natural father and duly constituted guardian o f Dinendra 
Nath Dutt, the minor-plaintiff, whose late adopti-vo mother
brought an action, in 1889, against her co-executor for constraction 
o f the will and administration of the estate of her deceased lmg« 
banil. The oo-executor was diachargod upon passing his ac- 
eoTints I and Mr, Boeby was appointed Ilecoivor, in 1890j and 
is still acting in that capacity. The minor, Dinendra Nath, was 
substituted as plaintiff on the record in 1898 upon the death o f 
his adoptive mother. Messrs. Wilson, Chafcterjee, and Mitter 
(briefly Wilson h Oo.) were, in July 1899, appointed attorneys 
for the minor plaintiff on the resignation of tho former* attorney, 
Babu Sita Nath Dass, who was too ill to attend to the business.

In September 1900 the next friend and guardian of the said 
minor-plaintiff applied for an order to substitute Babu Priya Nath
Sen, another attorney, for Ifossrs. Wilson & Oo., and filed an alE» 
davit making certain charges and imputations against the said 
Messrs. Wilson k Go,, as grounds o f his said application. Messrs. 
Wilson & Co, also filed a ooimter affidavit in repudiation o f the 
charges made against them by the next friend.

The summons was taken out and served upon Messrs. Wilson 
& Oo. by the said Priya Nath Sen on behalf o f the next friend o f 
the infant-plaintiff.

The matter came on for hearing on September 21,1000, 
before Mr. Justice Pratt then sitting as a yaeation Judge, f  ho 
learned Judge found that the allegations and insinuations made 
in tho applicant’s own affidavit had been fully answered and 
satisfactorily refuted by tho oouuter affidavit mad© by two o f iha 
members of Bfessrs. Wilson & Oo.’s firm, and he canio to tho con
clusion that no satisfactory reason Imd been mado out for a

1901
D in e n d b l

N a t h

Ddtt
V,

WlWON,

(I ) (1827) I  Sira,, 390,



•1901 change of attorneys, ami, following oortain doctsious ef this (lonrt, 
disinissoil the npplieation with costs.

THiil INDIAN LAW REPORTS. [VOL X X ?!!!.

'Dinr̂ dsa
D u tt fi'ieud of tlic minor plahitiff appoiiled.

W ilson.
11)01, Feb. 5, 6, Sir Gnfilh Evani; ami Mr, ixmijhl for 

appellant.
Mr* Garth and Mr. i .  Chaudhuri for the rospondfnits.
Mr, Garth took the preliminary olijootion that tho apptnil "Was' 

wrongly entitled, and that no appeal lay from this order. Ho 
contended that the uoxt friend of the infant phiintilf could 
only appear through the attorneys on tho record, ri,?,, Mt's.srn. 
Wilson & Co.

Sir Gri/fUh Evans.—Tho next friend in such an appliuatiim 
as this must neot\s,s'ii{â c! appear through an attoruf'y othor 
than the attorney on the recorti. An infa,ut cannot appoint an 
attorney, and tho next friend caiinot act without. on<>f hut nmnt 
appoint one. As to tho question wliethor thii< an appmlahln 
order see 2Vt(? Justices of iho Peace for v- T!w Otkidal
6m (?ompa«3/ (1) ana Hadjee Ismail lladjee Ihhkch v. Jltdjiv 
Mahomed Iladjce Joosub (2). Tiie judgment iu liie prt,>«*nt niittlor 
decides a right of a grave and substantial character, ti:., th« 
to change my attorney. There are, no doubt, HavfU'al diK'i!4<iHH of 
this Court to shew that whoro an infant plaintiff hik'.h tbrongh a
iiext friend a change of attorney cannot Lo n'ado withinit
cailse being shewn. I  question th<3 souuduesB of thofiiMieei.Mloiisl 
This is a matter of l ig h t : it cainiot b(3 taken awiij from tho 
by any rule of procedure, but only by statute, no î iHnna!
rule o f thO'High-Conrt as to next friwat { Iklehuniber's iiuies 
and OrderB, 1900, Eule CBf), p. 2lI7. Tho ftuHaii a« tlw 
pointi referred to above are ! In re. Munit̂ k Lull fSml ( i i ) ; Hum 
Chmder Roy Poor-̂ o Chunder (4 ); and 6*ar«/ Chitmkf 
Dawn V. Kristo Dhom Dawn (5). it  is olear that no suidi rule 
ss is laid down in these cases lias ever existed in Knghmd* Tbrc?,.

(1) (1872):8 B. L. R., 43B.
(2) (1874) 13

(B) (1883) Unreported (Soc Court Miniitts Book, Aitg, IP 8S).
(4) (1900) 4 0. W. N., 175 (iii)to»),
(5) (190]) 5 a  W. N,, 83 (lif/lcB).
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until the procedure was oliangecl Ijj the Jiidicatnre Act, nn order of 
(jonrfc was necessary, but it was obtained as of coin'so on a petition " 
in coiiimon form, witliout uiiy special applioatiou. The procedure 
was the same whether the applicant was au adult, or an infant, by 
liis next frioud. Now it is douo by a simple notice sent to tiio 
Registrar : See Brown v. Brown (1). As to the present English 
Pructicoj sea the Annual Practice, 1S)01, Order V I lj  p. 42. 
As II next frioud has posvci’ to appoint and is personally 
liable for costs, so has ho [>ower to disohurgo? an attorney, In 
the case o f Brawn v. iJrown (1) tho next friend had obtained 
an order as of course for changing ilui solicitors, and it was 
discharged only becanso some of the infniifcs had come of 
There is one passage iu Simpson on Infants (2nd .Edition, p, 482) 
which lends countenance to tho contention o f the respondents, but 
the cases cited do not support the proposition of that tcxt-writer,

The Indian decisions already referred to are unwarranted by 
any law or rule. These coses lay down that it is not enough that 
the next friend cannot got on with the attorney, bnt be must 
show snbstantively some misconduct on the part of the solicitor 
on record, or that tho change is for the benefit of the infant. 
How can fcho practice of the Original Side o f the High Court 
affect the rights of suitors? Sec Danioil’s Cliaiieery Forms 
and Precotlcnts', Hoto to Form M IT, p, 1129, where thero is a 
I’eferonce to an order made on a petition in tho eoininoa form 
o f an infant by W.s next friend i Peyton ? . Bond {%),
- BIr. Garth (contra)—The (Jourt will exercise some sopervi- 

siott when a change o f afctoraey k  applied for, A  next frieri.d' 
has’ not the same rights as a party to a suit. Tho case of '̂ syton v. 
Bond (2) supports my contention. [Maoli5AN> C. J.— W ho con» 
tracts with the solicitor ?] The next friend,— who is liable for costs. 
He being in a fiduciary position should not be allowad to change 
attorneys without snffieient cause. The charges made against 
the ttkoraeys on the record are merely colorable and have been’ 
proved to be without any fonadatioa.

Mr. Oartk then read tha affidavits, aad Sir 0nftk:Emns 
replied upon thorn, but was not called iipon on tho question of

(I)  (1 8 # )  11 B«av„ 502. (2)'^(1827) 1 8im., 390,

1901

Dinendba
Nath
Dure
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1901 1901, Feb. 6, The Court (M aolkan, G. J. F rinheI’ ainl
" dinenota JJ-) JeHvered the following jii(l|-'niosits

Nath M aclean , C. J . “ ” This is a siimnioas taken out by ilie infantPutt
tj.i plaintiff in the salt asking for an oi’der tbat upon p!i}Mn{nit. ot' tlunr 

Wilson, costs of, and incidwital to, this a|)|il!(!at!oii,
to Messrs. Wilson, Ghatterjeo and Mittcr, iiio iittornoyB on tlu' 
record for the plaintiff, the name of Baki Priyunuth Son bo }»laccd 
on the record in the said suit as such attornoy for tho plaiotitT, 
with directions for taxing the costs.

Upon that summons being served upon thorn, the solicitorn, 
Messrs. Wilson & Co., intimated to tho plaintiff’s solicitor that tlusy 
should appear by counsel at the hearing o f tho application, and, 
in consequence apparently of that intimation, tlui phuniiff said 
that ho would file an affidavit showing grounds of application, 
and in consequence a long affidavit was filed on behalf of the 
plaintif making certain charges against tho solicitors, and that 
affidavit was replied to by tho solicitors in repudiation o f tlio 
charges. The matter came on under these cii'oumslances before 
Mr. Justice Pratt, then sitting as a vacation Judge.

Mr. JusticG Pratt following, and properly following, (Kfi-biin 
decisions of this Court to the effcot that the next iViond of an 
infant plaintiff was not entitled to change Ins solicitorn niilosH ho 
could satisfy the Court that either owing to tho miMCondiU'i 
of the solicitor or for some other causo, tho change was for the 
benefit of the infant, dismissed tho application with costs* Ileiieo 
tne present appeal by the plaintiff through bin n<»xfc friend, who is 
his father. There is nothing to indioato that the father is actuated 
by any improper or sinister motive in desiring to eljiiiitge his 
solicitors, nor has anything been said against tho siolioilar whom 
he desires to appoint.

It is, however, abundantly clear that, rightly or wrongly, he 
has ceased to place confidence in his present solicitor.*?, the present

2(58 THE INDIAN LAW RBPOETS. [VOk XXVIII.

I ought to mention-—it is a minute mattor—timt the heading of 
the paper-book is wrong ; it ought to have been entitled “  In the 
suit and in the matter of the present appUoation ” ftiid in Urn 
res|)eGt it ought to be amended,
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It has been objoctod that k  a case of this nature, no appeal lies. 1901

D dtt

B.
WiLsow.

We have not had the advantiigo of hearing Mr, Qarth on this 
point, owing to tho shape which the discussion before us has 
iukeiij but it would I think have been difficult to convince us that 
no appeal lay,

The appellant contends that the next friend of an infant plain
tiff, although, no doubt, ho must under the rules come to the Oourtj 
if ho desire to change his solicitor and to have a now solicitor 
placed upon tho record in tho place of the old one, is entitled to 
change that solicitor, if he desires so to do, just as much as an 
ordinary litigant who is siii juris.

The contention of the solicitors is that that is not ao, that accord
ing to certain decisions, to which I will refer in a moment, the 
next friend of an infant plaintiff is not entitled to change his 
solicitor as of right, but that he must make out a case of something 
approaching misconduct on the part of tho solicitor, and satisfy 
tho Court that the change is for tho benefit of tho infant.

There are no doubt authorities to that effect in this Court. 
Tho first is an unreported ease before Mr. Justice Norris, dated 
the 23rd August 1883, the case of Mankk Lai Seal v. Sarat 
Kumari BassL There Mr, Justice Norris hold, after consultation 
as ho tolls us with Mr. Justice Pigot, that the next friend of an 
infant plaintiff was not entitled to change his solicitor tmless he 
made out a case warranting such a change. Mr. Justice Korria 
says that he was following a similar decision of Mr. Justice Nor
man. Speaking with ovory rcspoct for this judgment I am 
unable to follow the reasoning upon which it is based, nor does 
it convey to my mind the impression of a carefully considered 
judgment. Mr. Justice Norris says that he does not agree with 
Mr. Bonnerjee, who was making the application, that a next 
friend is in the same position as an ordinary suitor: he says 
that the next friend is in a fiduciary position, 1 suppose ho means 
in relation to appointing his own solicitor. I doubt if the oxprea* 
sion is directly pertinent in that connection, and I would prefer to 
say that the next friond is bound to do his very best to protect 
the interest of the infant plaintiff.



JSai  ̂ I am unfortunately unable to accept either the reasoning or 
~ D jsiendra conclusion o f Mr. Justice Norris, That case was followed by

Nath Mr. Justice Sale in the case of Ham Chandra Roy v. Poorno
Ddtt

Chunder Roy (1) and also by Mr. Justice Stanley in the ease o f 
WiLtiOy. Ŝ arat Chunder Daion v. Knsto Dlione Daim  (2), but neither of 

theseJearned Judges would appear to have considered the matter 
independently, btit rather to have regarded themselves as bound 
by Mr. Justice Norris’s vie w as laying down the practice of the 
Court, I  respectfully dissent from these decisions as, in my opinion, 
the next friend of an infant plaintiff is as much entitled to 
change his solicitor as any other plaintiff who is &id juris. To 
my mind the difficulty has arisen through a confusion between 
the rights and the obligations o f the next friend. His right is 
such as I  have stated; his obligation is not to make suoh an 
appointment as would be detrimental to the interest o f the infant 
plaintiff; and if  the next friend were to come to the Court and 
ask for a change of solicitors, and it was made apparent to the 
Court that he was asking for snch change for some sinister motive, 
that he was proposing for instance to appoint as his solicitor one 
who was acting for defendants with interest adverse to those of 
the infant plaintiff, or that he was ooUndmg with the defendants 
or generally that he was not acting in t!ie matter for the benefit 
o f the infant, I entertain no doubt but that the Court has ample 
power to interfere and would interfere to protect the infant, but 
tbe proper course lo my mind in such a state of circumstances 
would be, as was done in the old case o f Peyton v. Bond (3) to 
apply for the removal of the next friend and for the substitution 
o f  a new next friend on the ground that the nest friend was not 
doing his duty. As long as he continues nest friend, 1 think ho 
IS entitled to appoint his own solicitor.

Before the suit is instituted he can appoint bis own solicitor, 
and it has never been suggested that it was nccessary that such 
appointment should be sanctioned by the Court after the suit was 
instituted, yet logically this ought to be done, if Mr. Justice 
Norris’s decision be well founded^

(1) (1900) 4 a  W. N., 175 (Note.)
( 2)  (1901) 6 C. W . N., 83 (Notes.)
(8)  (1827) 1 Sim., 390.

S'fO TilE INDIAN LAW BBPORTS. [VOU X S V lU .
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'• N() autliorifcy iti tbe English Courts lias been died in suppart 1901 
of Mr. Justice Norris’i; decision and personally I  luivo never kuowii 
of ,siic}i a. case. The caao of Brown v. Brown (I) has no beariog 
on the preseut cane, though, if ut all, it toudrf iuforeniially to sup
port ray present view. I  may add that 1 do uol; think it can be 
for the benefit of the infant that tlio solicitor should continue 
fastened upon the next friend, whon tho latter has lost confidonco 
iu the former. Is it likely that in such a conditiun of uffairsj the 
suit can bo boueficially conducted hir the iufant ? I should say no.

This is the first occasion upon whidi the point has been submit
ted to the Court of appeal hero, and spoakiug Avith every rospeot,
1 think the view hitherto taken, is erroneous.

Tho appeal mast therotbro succocd, Thi.s being so, it iti not 
strictly tiecessnry to go into the (|'uustioa o f the charges made 
against tho solicitors; but 1 propose to do so as it u important 
upon the question o f costs and only fair to the solicitors thomdelves.

W e are all satisfied that there is no ground ’whafcover for the 
imputations or (^?casnmpatatioua which were made against them.

The only (|UCstion then is tho question o f eostg, and that 
has caused mo some difhcolty. in tho first instance in my view 
M the law tho next friond was right in making this application) 
as he did ; but then ho was wrong and inconsistent in making the 
ohargfts against the solicitors, ainl equally tho Molioitors were not 
well advised in not offering to rotiro whon their clients wore un
willing to retain thoir semoes any loagoi*. At the same time 
Chore is some forco in thj^view they took, that having* regard to 
the authorities - 1 have moutioued tlieir ronioval might be taken to 
imply some imputation upon them, and that they wished to clear 
themselves of such iuipfltations, This they have done, and very 
properly through their comisel- have now desired to retire,
Under all those circuinsfcanced, foelii'ig as I  do, that the difficulty 
has arisen from the above decisions, and although one ought to be 
t6i*y otireful as to throwing the burden o f costs oq an infant’s cstatoj 
I  am o f opinion that the costs o f both parties la both Courts must 
come out of that estate.

(1) (18W)|l Bear., 561



W ilso n .

1901 It would be unjust, under the oircumstances, to make the soli-
D i n e n d b a  citors pay any costs.

The result is that the appeal must he allowed and an order 
«■ must be made in terms of the summons with such order as to 

costs, as I  have intimated.
P rinsep, J.—I  am of the same opinion.
H ill , J .— I  agree.

ApTpeal allowed. 
Attorney for the Appellant; Babu Priya Nath Sen.

The Respondents appeared in person,
B. D. B.

2 f 2  I ’HE INDIAN LAW REPORTS. [VOL. X X V lil .

Before S ir Francis W . Maclean, R t., K .C .I.E ., Chief Justice, M r. Justice
Prinsep, and Mr. Justice Bill.

J901 t h e  r o y a l  i n s u r a n c e  c o m p a n y  and othees (D efendants)  w.
JoHj/. 7 ,8 .  A U K H O Y  COOM AR D U T T  and o th ers  (P la in tiffs ).®

Practice— Registrar’s Report— Application to discharge or vary Report-^ 
Exceptions to Report— Notice o f  motion— Time f o r  such Notice—  
Belchambers' Rules and Orders o f High Court, Original Side (1900), 
Rules 615, 617— Solicitor's mistake as to course o f  procedure— Fraud, 
surprise or mistake, or suck other special ground under Rule 617.

I f  a party to a suit desires to  diBcliarge or vary a report, he must 
adopt the procedure laid down by  Rule 615 (Belcliam bers Rules and Orders o f  
the H igh  Court, Original Side, 1900) and must apply by  m otion upon notice 
to  be given within the tim e prescribed therein. Mere filing o f  exceptions 
to the report cannot be deem ed to be notice under Rule 615.

T he words “ fraud, surprise or mistake, o r  such other special g ro u n d ”  
in Rule 617 refer to fraud, surprise or m istake or some other special ground 
incident to, or connected w ith, or which resulted in the m aking o f, the 
certificate or report itself ; and not to som ething which has occurred quite 
outside and independent o f  the certificate or report.

A  mistake in not com plying with the procedure laid down in Rule 615 
is not a “  special ground "  within the m eaning o f  Rule 617, fo r  reopening 
tlie report.

® Appeal from  Original Civil N o. 11 o f  1900 in suits No. 445, 446 
and 447 o f  1897.


