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upon an erroneous assumption that an occupancy right is
always transferable by sale. The second gquestion must also,
therefore, be unswered in the aflirmative.

That being so, the appeal fails, and must be dismissed with
costs,

8. C, G. Appeal dismissed.

SMALL CAUSE COURT REFERENCE.

Before Sir Francis W. Muclean, Kt,, K. C. L. E., Chief Justice, Mr. Justice
Pringep and Mr, Justice Hill.

JUGAL KISSORE (Praintivr) o SEWMUK ROY
AND OTHERS (DEFENDANTS).®

Small Cuuse Court, Presidency Town—Practice and Procedure— Refer-
ence to High Court— Presidency Small Cause Courts Act (XV of 1882),
8s. 69, 70—Contingent judgment—Security for the umount of the judgment
and the costs of reference—Time for furnishing such security-— Power {o
extend time to furnish the security.

In oases of reference from the Presideucy Small Cause Court the provi-
sions of ihe statute which governs the wmatter should be strictly complied
with.

In a suit for dumages the officiating Chief Judge of the Presidency Small
Cause Cowrt, on May 28, 1900, gave judgment for the plaintiff contingent
upon the opinion of the High Court, and a reference was made {o the High
Court, under section 69 of the Presidency Small Cause Courts Act, The
defendants, at whose request the contingent judgment was given, did not
fully deposit the amount of the judgment and the costs of the reference until
November 14, 1300. A preliminary objection having been taken to the
hearing of the reference on the ground that it was not properly before the
court :

Held, that as security for the amount of the judgwment and the costs of
the reference was not furnished “ at once ” as required by s. 70 of the
Presidency Swall Cause Courts Act, the preliminary objection must prevail,
and that the reference must be dismissed, the defendants paying the costs of
the reference.

Fornaro v. Ramnarain Scokdeb (1) discussed.

® Referengs frow the Presidency Small Cause Court, suit No, 4 of 1900
(1) (1875) 14 B, L. R., 180.
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Quare.~ Whether thero is any power in the High Court {o exiend the
time for furnishing such security,

- Twrs wasa veference made by Mr. . W. Ormond, the Officiating
Chief Judge of the Court of Small Causes, Calcutta, under s. 69

of the Presidency Small Cause Courts Act, 1882, and 5. 617 of the
Code of Civil Procedure,

The plaintiff brought an action in the Court of Small Causes,

Calentta, to recover damages from the defendants for bIE‘M‘h of
contract. ‘

On May 28, 1900, the Officiating Chief Judge before whom
the case came on for hearing, decreed the suit for Re. 1,809-3-6
in favor of the plaintiff, making the judgment contingent npon
the opinion of the High Court at the vequest of the defendants’
attorney.

On May 30, 1900, the defendants deposited into Court
Rs. 1,743-2-6-0 sum not sufficient to cover even the amount of
the judgment,

On June 20, 1900, the defendants deposifed a further sum
of Ra. 66-1-0 as the balance of the debt and costs ; hut no deposit
was made, or security given, for the costs of the reference on that
date. |

On July 13, 1900, the case for tho opinion of the High Court
wag stated ; and on July 16, 1900, ﬂm ra[ermwe was received at
the High Clonrt. |

On November 14, 1900, the defendants tendered Rs. 328 as
costs of the reference, which was accepted, on an ¢ parte applica~
tion, suhject to any ohjection which might be taLan by the plaintiff,

On Febraary 7, 1901, the referenco came on for hemxw
hefore the High Court.

M. Garth (with him Mr. 4. Chandhus) for the plaintiff took
the preliminary objection that the hearing of the refmeuce should
not be proceeded with, inasmuch as the defendants by not depo&t-—
ing the [ull amount of the ]ud{rment and security for the costs
of the reference, “at once” within the meaning of s. 70
of the Presidency Small Cavse Courts Act, should be decmed fo
have submitted to the contingent judgment given against them. The
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defendants took mearly six months to deposit the full amotnt
of the security after the judgment was pronounced, which was
not in compliance with the provisions of tho Presidency Small
Cause Courts Act.

There being no power to extend the timo by the Small Canso
Court to pay in the security which was deposited long after the
judgment, this reference should not have been made at all; and
it is, therefore, not properly befora the Court, and should he dis-
missed : Fornaro v. Ramnorain Sookded (1).

Sir Grifith Evans (with him Mr. J. @. Woodrog) for the de-
fendants.—The Warrant Department of the Small Causo Court
made a mistake in caleulating the amount of the security, and
hence the delay in depositing the full amonnt “at onco.”  Theve
being an error in ealoulation on the part of an officer of the Conrt,
the defendants cannot he said to have contravened the provisions
of 5, 70 of the Small Cawso Courts Act. [Macruav, C.J—
Have yon any affidavit to that effect?] Not at present, My
Tord. In the ecase of Fornaro v. Ramaarain Sookdel (1)
the High Court allowed the reference to bie heard on the soouriy
being deposited, and it appearing that the opposite purty would
not be prejudiced by such a course.

1001, Frp, 7. The Court (Macrraw, C.J., Drovsue and
My, JJ.) delivered the following judgments ;e

Macteaw, C.J.~1 think that the preliminary objection must
prevail. It is very important that in cases of this elass, that is
of a reference from the Small Cause Court to this Court, that
the provisions of tho statute which governs the matter should he
strictly complied with,

The judgment in this case was given on tho 28th of May 1400,
It was a judgment contingent upon the opinion of this Court, amd
it was submitted to the Court upon a reference wnder 5. 70 of
the Act (Act XV of 1882),

8. 70 says, that “when judgment is given under & 64,
contingent wpon the opinion of the High Court, the purty
against whom such judgment is given shall ab oneo [urpish

(1) (1875) 14 B. L. T, 180,



VOL, XXVIIL] CALCUTTA SERITS. 963

security to be approved by the Small Cause Court for the costs  jap1

of the reference and for the amount of such judgment,” and =y =
then the section goes on to say,that “unless such security is ab  Kissone

e

.. s » s D,
once furnished the party against whom such contingent judgmont g,
has been given, shall he deemed to have submitted to tho same,” Rov,

It appears that, on the 30th of May 1900, the defendant de-
posited a stm of Rs. 1,743 odd in Court. That was not a deposit
sufficient to cover the costs of tho referonce and the amount of
tho judgment, The judgment was, as I understand, for Rs. 1,809
odd; therelore, the deposit made on the 30th of May was not a
deposit, within the meaning of s 70. On the 20th of June
the balance of the debt and costs was depositod, hut no deposit
was mado for tho costs of the reference : though on the 14th of
November the costs of the roference were tendered and aceepted by
the Court on an ex parte application and subject to any objoctions,

In the meantine appavently the vefevence was sent up some-
time in July ; objection is now taken that the money was not
deposited “at once” within the meaning of s. 70, and that
being so, that the defendant, against whom the conlingent
judgment was given, must be deemed to bave submitted to the
same. Tho security is to be furnished “at once” It would he
absurd to say that it was furnished “ab once” 5 for the judgment
was on the 28th May, and the money was not fully doposited
until the 1ith November, nearly six months afterwards.

It is wurged that this delay was atfributable to some
mistake on the part of some officer of the Cowrt, but no
affidavit in support of this suggostion has been filed, though thero
has been amplo time to fileit. Ou this head then there are no
materials npon which we can act judicially. It is supgested that
the case of C. Fornaro v. Ramnarvatn Sookded (1) assists
the defendants.  There is a distinetion hetween the provi-
sions of the section under which fhat case was decided, and
the section wo are discussing, inasmuch as here we bave the
words, * unless such security, s aforesaid, is ab once furnished,
the party against whom such contingent judgment has been
given shall be-deomed to have submitted to the same,” which

(1y (1873) 14 B. T. R., 180,
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are not to be found in the section upon which the decision in
the above case turned. But apart from this, I should {feel
much doubt whether there is any power in this Court to extend
the time for furnishing security, no such power is given by
the Small Cause Court Act, andit is not easy to see whcnce this
Court has acquired any such power.

As soon as the judgment is given, the party against whom
such contingent judgment is given should at once furnish the
required security ; in the present case that was not done until
nearly six months after the judgment was pronounced. The
preliminary objection must prevail, and the reference must be
dismissed and the defendant must pay the plaintiff’s costs of
the reference.

Prixsee, J.—I am of the same opinion.

Hrmur, J,—I am entirely of the same opinion.
Attorneys for the Plaintiff : Messrs. Welson * Co.
Attorneys for the Defendants : Messrs. Pugh & Co.

B, D. B.

APPEAL FROM ORIGINAL CIVIIL.

Before Sir Francis W. Maclean, Kt , K.C.1L.E., Chief Justice, Mr. Justice
Prinsep and Mr. Justice Hill.
DINENDRA NATH DUTT (a minor) ». T. . WILSON (axD oTHERS).%
Practice—Attorney and Client—Change of aitorneys on record— Application
Jor change of altorney by nemt friend--Right of next friend of minor-
plaintiff to change attorney—Groundless charges against solicitors—~Costs,
The next friend of an infant-plaintiff is just as much entitled to change
his Attorney as any other plaintiff who is sui juris, as long us he continues
to act in that capacity.

Manick Lal Seal v, Sarat Kumari Daseee (1), Ram Chur der Roy v, Péorno
Chunder Roy (2), and Sarat Chunder Dawn v, Kristo Dhone Dawn (3), dissen-
ted from. Brown v, Brown (4) referred to.

¢ Appeal from Original Civil No. 34 of 1900 in Suit No. 465 of 1889,

(1) (1883) Unreported. (8) (1901) 5C. W. N., 83 (notes).
(2) (1900) 4 C. W. N,, 175 (notes). (4) (1849) 11 Beav, 562



