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CRIMINAL REFERENCE.

Before My, Justice Prinsep and Mr. Justice Handley,
PARSI HAJRA (ComPLANANT) ». BANDHI DIHANUK axp
OTHERS (ACCUSED.)*

Code of Criminal Proccdure (Aot V of 1898), s. 250»6’01)717(nwhmz—-l“ahg
case—Imprisonment in defanlt of payment of compensation—Summary
proceeding——Conviciion of offence under Penal Codo (Aet XLV of 1860),
8 211,

It id only if the compensation ordered to be pail under g. 250, proviso
(2) of the Code-of Criminal Procednro cannot be recovered that imprison-
ment can be awarded ; therefore an order of fmprisonment passod beforo any
attompt is made towards recovery of the sum ordered to be paid ag com-
ponsation ix im.d '

S. 250 of that Coda does not nontemp!um tha.t cmnp(\mutmn shall bo
awnrded because o case i3 found to be false, but where the Magistrate is
satisfied that the nccusation i frivolous and vexatious,

The words * frivolous and vexatious " in that seetion indicate nn accu-
sation meroly for the purpose of aunoyauco, not an accusetion of an offenco
which is absolutely false,

~ The conviction by a Magistiato of a person of an offenco under 8. 211
of the Penal Code in a summary proceeding is improper.

Ox the 19tk April 1900, the complainant Parsi Hajra complain-
ed at Kishungunj Police Station that a body of forty or filty men
adherents of one Jai Narain Jha had come and looted his khumar,
The aceused were tried by the Depuly Magistrate of Madhipura
who, on the 15th June 1900, acquitted them and ordered the com-
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plainant to pay Rs, 125 inall as compensation to them, o in default

to b simply imprisoned for 30 duys.
© On the 7th August 190 the Sessions Jndge of Bhagalpore
roferred the case to the High Court under ». 438 of the Code of
Criminal Procedure, |

The material portions of the leller of reference were as

follows 2~
“QOn the 19th April 1900 one Parsi [ujew complained u E.xsimngum
Police Station that on the same day a body of 40 or 50 men, adherents of

% Criminol Reference No, 160 of 1900, made by W, IL 1L Viacont, Bsq,,
Officinting Sessions Judge.of Bhagalpore, duted the Tth August 1900,
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one Jai Narain Jha, an enemy of the complainant's masler Sui Navain Jha,
had come and looted Lis Zhamar., One of the avcnsed was seni up by the
Dolice in A form and four surrendered.  The cane was tried by tho Doputy
Mapistrate of Madhipura who, on the 15th Juna 1800, neguitted the aecusad
and ordered the compluinant to pay Ru. 125 inall s compensution to the
scensed, or in defanlt to be simply imprisoned for 30 days.  The wmonnt
hag not heen paid.

“'The grounds npon which, in the opinien of this Court, the avder should
be reversed are—

“(a) Inthe case of Paryag Hui v. Apjpe Mivn (1} imprisonment in
default of payment of compensation hasg boen hold Hegnl by the ow'hle
Judges of the High Court and that ruling is binding on all Courts in Bengal

() T donbt if the care is altogether false, No donbt it s falw in pard
and some persons had, probalily, boen aceused fubwaly, bul it doew not follaw
there is no real fonndation for this ease,

¢This point, howover, I do not think it right to diseuss at lenpth aa this
isno appenl, and in case of some of the necused it ds very probebls the
order of compensation is right,

“ [ therefore racommnnd the order divecting eompensation to by paid
be wot wside, and that in any esso  the prder of oprisoranent i defandt of
payment of cowmpensation ba wet aside.”

No one appeared on the relerence,

1900, Avcuse 17, The judement of the Court (Prixzgr aud
Haworey, J4J.) was delivered by
 Prmsmr, Jo~"The complaint was thai the acensed had in an un-
Tawlal assembly looted crops from the Famar of the complainant’s
master. The Magistrate has aequitted the acoused and ordeved
the complainant to pay compensution in the sum of R, 125 to the
ncensed or in defuult to undergo simple imprisonment for thirty
days,  The law in section 250, provision (2), is se elay that it is
only if the compensation ordered to he paid cannot by recovered
that imprisonment can be awarded and this has been sy ofien
pointed out in reported cases that we ure surprised that the
Magistrate should have smmmarily passed the order of ime
prisonment before any attempt was mude townrds recovery of
the sum ordered to ho paid as compensation. The order of
imprisonment is thevefore clearly had, But we think ihal this
was not a case in which an order for compensstion econld
be properly passed. The law provides that compensation muy he

(1) (18%4) L I, R., 22 Cule,, 189,
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ordered, if the DMagistrate is satisfied that the accusafiou was
frivolous and vexatious. From the nature of the offence charged
the accusation certainly cannot be regarded as frivolous. The
Magistrate finds that “the case is false and must have been
vexatious to the accused in the extreme, ”

That may be said of every false case. But s. 250 of the
Code of Criminal Procedure does not contemplate that compensa«
tion shall be awarded, because the case is found to be false. If it
had been so intended by the Legislature the law would have been
so expressed. Section 211 of the Penal Code on the other hand
expressly makes the instituting of a false case with the intent
to injure an accused and with knowledge that there is no just or
lawful ground for the accusation, an offence and the finding
of the Magistrate is that such offence has been committed. The
Magistrate has consequently in a summary proceeding convic-
ted the complainant of that offence without a proper trial which
obviously is altogether improper and open to serious objeotion.
The words “frivolous™ and * vexatious” in s. 250 indicate an
accusation merely for the purposes of annoyance, not an accusation
of an offence which is absolutely false. The order for compensa-
tion must therefore be set aside, and the money, if paid, must be
refunded. It is open to the Magistrate either to institute proceel-
ings as regards an offence under s. 211 of the Penal Code or
to sanction under sgction 195 of the Code of Criminal Procedure
an applieation by one of the accused persons to make a complaint
of that offence.
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CRIMINAL REVISION.

Before Mr, Justice Pratt and Mr. Justice Brett.
DEO SAHAY LAL axp avorzer (PETITIONERS) v. QUEEN-EMPRESS
(OpposITE PARTY.)®

Arrest—Cognizable offence—Escape from lawful custody—* For any such
offence "' meaning of—Code of Criminal Procedure (dct V of 1898), s. 54
—Penal Code (Act XLV of 1860), ss. 144 and 224.

® Criminal Revision No. 639 of 1900, made aguinst the order passed by
u. W, Place, lisq., Sessions Judge of Patna, dated the 12th of July 1900,
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