
Mr. Knight,—I ask for costs as between attoruey and client iso9 

against Meade. Oulhwaite v. Outhwaite and Diaz (1 ). '— YomT™"
H aeington, J. — That was a very gross case. I  must look to 

the conduct of the parties. I  refuse the application, for attorney 
and client’s costs against Meade.

Attorneys for petitioner ; Messrs. Leslie ^ IJirids. 
c. E. G,
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Bb/ore Ml', Jmtice, Ameer AU and Mr. Justice Brett.

M A D A N  M O t lU N  S H A H A  and o t h e r s  ( P l a i n t i f f s ;  v. R A J A B  A L t  19 00  ^
AND OTHEus ( D e f e n d a n ts). “  J  3,

Co-sharer&—Siul concerninrj joinl property— Suit fo r  M as2}OS8em<m— I’̂ jxhinive
2maession o f  one co-sharer—Partition—Denial o f  title in lorilten atate-
iMut— Came o f  adion—linproveineut hy tenant— Meliorating waatc.

W h oro ouo co-sharer holds possession o f certain land ai)d deals w ith  it 
in a particular w ay and in the ordinary conrso, and another co-8haror  
o b jects  to that dealing or to that course o£ conduct, his proper rem edy is to 
sue fo r  partition, b y  w hich the r ig h ts  o f  all the co-sharcrs m ay  be adjusted  
and the loss sustained b y  one m ay bo m ade good at the pxpense o f  anotiicr.

W h e n  oue co-sharer landlord, in exclu sive pnspesHion o f  a w aste p lot  
o t la m l ,  a lthou gh such exclu sive  possestiion m ay be held w ith the peruiis- 
fiion o f  the other co-sharer lan'ilord, leases it out to a tenant, w ho im proves  
it w ithout an y objeotioQ on the part o f  the latter, it ia not open to the latter  
to obtain possession o f  the land so im proved, jo in tly  either with the i
lensor landlord or w ith the tenant.

A  denial o f  a righ t in a written statem ent does not g iv e  riae to a cause o f  
action ; a cause o f  action uiust be antecedent to any allegation m ade iu the  
p lead in gs.

Watson and Go. v . Ram Chund Dutt ( 2 )  explained.

T u b  plaintiffs alleged that they were entitled to, and iu posses- ;;
sion of, 3 annas 11 gundas 2 karas 1 krant share of taluq Mudfat

A p peal fro m  A p pellate Decree, No.- 2 4 6 3  o f  1 8 9 8 , a g a in st the decree  
o f  Babu Srinath P al, Subordinate J u d ge  o f  , T ip p crah , dated the 2n d  o f  if l
Septem ber 1 8 9 8 , affirm ing the decree o f  Babu D ebendra N ath  B unerjee, '
M u n sif o f  N abinagar, dated the 28th  o f February 18 98 .

( 1 )  (1 9 0 0 )  I . L . B ., 2 8  C a lc .,8 4 . ■
I .  L . R .,  18  C alc ., 10 J L . R ., 17 1.. A .,  11 0 .

V’



1900 Gaiigananiyan Dob, ibo romainiiig shares bolonftin̂  to tho co- 
M̂ ruN f̂ lofondanis; that within tho taluq there was an ohl tank
Mokun which lay waste in tho khan possession of tho hindlords ; that tho 
SiiAiJA ppjyyjpr̂ l (lofendants having commonccd to oxcavato tlio said tank

Kajau Ali, |j.g oml)?inkment.s, dispossessed tlio phiintifla in tho
month of Falgun, 1308 B. S. (Jb'ebrnary lij07) ; and that tho naid 
principal dctbndants had no right and ownership whatsocivor in tho 
same. They accordingly prayed for a declaration of thoir right 
and for M m  possession of tho disputed land jointly witli the cjo- 
sharer defendants, -or with the imncipal defendanlH, if they had 
obtained tho share of tho co-sharer defendants.

Tho principal defendant No. 1 contended that tho tank in 
suit did not belong to tbo plaintiHV alleged laliK}, but ihat it 
belonged solely to tho defondiints Nos, 0 to .1.0 ; that ho and tlio 
other principal dofondants had taken a seitlnmont of Ihe samo 
from tho said malik defendants at an annual rent of I{s. ■!, on 
payment of a bonus of Rs. 50, in Falgun loOiJ B. B.; Ihut with 
tho consent of the said defendants, they had imjtroved ilio tank 
at a cost of Ks. 700, l)y re-excavating the .same and nu.'̂ ii)g mn- 
bankmcnis, withoot nriy opposition from tho ])lainiif!s; and iliai 
ho, a moiirasi resident raiyut, luiving taken settlement of the tank 
from persons whom ho belioved in good faith to be ,solc propriolors, 
the plaintills conkl not recover possession thereof. DcfcndaniB 
Nos. t> to 10 supported dofendant No. 1 .

Tho Mnnsif held that tho di.sputed lank belonged <o tho iulu(|of 
wliich the plaintilfs were co-pro|>rit‘tors witli the cn-î buror flofen- 
(bmts, and that/ although the latter might liave been in exclusive 

. possession of tho «anto, thoir jto&sesHion was permiastive and not
adverse to tho plaintills. lint ho held that inasmuch a.v the 
principal dei'omlants had taken sot,tlement of ibo tank from 
dofendanta Nos. 0 to 1.0 and had improved it, tho plaintitlri m m  
not entitled to khas posseesion, but they were enlitl«Hl to got rent 
according to their shares in tho tank, A deereo for rent was 
accordingly ]>assed.

Tho plaintiBs appealed, and on appeal ibo Siibordinato Jndge, 
nphold the finding and decision of the Munfiii, huJding aLo that
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tlie plaintiffs bad failed to prove that they had opposed the re- 1900 . 
excavation of the tank by the principal defendants. ~M4»an~™

The plaintiffs appealed to the High Oom’t* Shaha

1 9 0 0 ,  A u g u s t  3 .  B a b u s  Lai Mohan Das and Saral Chandra 
Dutt for the appellants.

Babu Basanta Coomar Bose (for Babu Jnanendra Mohan Dass) 

for the respondents.
Cur. adv, vidL

1900, Auciuyi 6. The judpjmeni of the High Court (Ameeii 
An  and Bkett, JeT.) was as follows

This suit relates to an old silted up tank which has recently 
boon iniproved. at considorable expense by the principal duiend- 
ants for the benefit of the village at largo.

It appears that before the tank was leased to these defendimts it 
lay practically useless, and the rank grass which grew thereon was 
taken by the second party defendants for feeding their elephants.
Now that the silted up tank has been improved by the principal 
defendants, the plaintiffs bring this snit for the purpose of obtain­
ing khas possession jointly with the lessors, or with the IcsBees as 
the Court may direct. Their ca.se is that they are fructional 
sharers of the land in which tliis tank is situated, Accordhig to 
their own statement they are owners of a three anna eleven gunda < a|^|
share only, whilst the lessor delendants own more than twelve 
annas. It has been fotmd by both the Lower Ooitijs that the 
lessor defendantii were in exclusive possession of this siItcd-np 
tank, and made use of it for their elephants, the servicen of whioli 
the plaintiffs sometimes obtained. Written statements were 
filed on behalf of both sets of defendants, in which they denied 
that the plaintiff bad any interest in the land in suit, alleging 
that it belonged to another taluq. They also contended that as 
there was a great want of drinking water for the tenant.s of the 
'village, the principal defendants took a sottlemelit of the tank 
on an annual jama of Es. 4 and payment of a n.mm'or bomis '
of Us. 50, that they re-escavated the tank at the expense of : ’ ■ ■
Ks, 700, and raised euibankmeuts and improved it, and made 
it lit for the supply of water to the village,
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, I'JuO The Munsiif found that the tank belonged to the pluintili's an 
mIimn the lessor defendants. He also Ibund that ulthoiigh i(.
ĤAiiA along HI the exclusive postiession of the latier, r̂ iudi

K a j a u  U r  permission of the pluintiffH. And
considering that the lessee defendants had improved it at their 
own expense, and that the plaintitts had not raised any ohjection
at the time of the exoavatiou, he made a decree declaring tho
plaintiifa’ right, and giving possession through the teiuinta. The 
claim for khas possession was accordingly dismissed.

The pluinfciffs appealed, and the (Suborilinato Judge has 
aflBrmed the judgment of the Il’irst Court.

In second appeal to this Court a most ingenious argnnumt 
has been raised by the learned pleader for the appelhini on the
basis of the case of and Co, v. Ramchund .Diitt (1).
To this conteniion we shall presently refer. In order to deal 
with this argument it is neeessury howover to mention the lin- 
dings of fact arrived at by the Lower Appellate Court, It has 
been found that Ihe silted up tank was all along in the | osscssion 
of the lessor, defendants ; that possession wiisnoduubt of a pernû r- 
sive character so far as the plahitiffs were eoneernrd. li hâ  
also been found that the plaintitfs never raised rany ol)j<'(:fiou 
when the lessee defendants wore excavating and improving the 
tank. They allowed them to spend their money for itn improve­
ment, and now that the property has been improved and luts 
becomc really valuable, they turn round and ask that joint jiob- 
scssion be given to them along with the lessees defendants.

The silted up tank was yielding tio protit to anytjcxly. If 
the lessor defendants acted beyond what they were entitled to, it 
was wbal would be called in English Law ameliorating waste, 
They î ettled the tank with the lessee defonduuts who improvihl 
it, and a rent of rupees 4 is now derived tberefroiii, Th*,; 
Courts below have given the plaintiffs a decree for their bhare of 
the rent,

Bubu Lul Mohiin Dus for the plaintitfs contends, however, 
that inasnmch as their Lordships of the Judicial ( Vmmittep hi 
the case reJerred to above had used the exprcHsion that when otlu
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co-sliarer exercises right “ not in denial of tho right ” of the other 190O 
co-sharer, his act cauuot bê iuipugncd by the latter, it must be taken ~
that the principle laid down by their Lordships is not applicable 
to a case w h e rG  there is a denial of the co-sharer’s title as in this v, 
case ; and consequently the plaintiffs are entitled to recover khas 
possession in respect of their share.

Tho arf̂ ument is ingenious but when examined has no subs­
tance. An assertion or denial of a right iu a written statement 
does not give rise to a cause of action. A cause of action 
must be antecedent to any allegation made iu the pleadings. In 
the second place, their Lordships of the Privy Council were 
dealing with tho facts of that case and the special expressions 
must be con lined to those facts. We have only to concern our­
selves with the principle laid down ; and the principle which we 
gather from that and other oases is this, that when one oo-sluirer 
is holding possession of a certain land and deals with it in a 
particular way and iu the ordinary course, if the other co-sharers 
are not satislied with that dealing or with that course of conduct, 
thoir proper remedy Is by partilion. In a partition suit the 
rights of all the parties are adjudged upon a proper basis, and 
any loss or damage suffered by one set oi partners is made good 
at the expense of the other.

It seems to us therefore that the view taken by tho Lower 
Courts is correct, and we accordingly dismiss this appeal with costs.

M. N. K. Appeal dismissed. V:
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Ah', Justice Amect'Alt and Ml'. Justice B i'dL  

ADJyilMlSTKATOB-GJSNEHAL OF BBNGAJb, B x e o u to u  t o  ^hk EbXA-ris o n  v -
THE LATK KUMAB INDKA, CUUNDER SlNOH (PLAINTIFF) V, A SB A F  '̂ 3 ^ 3

ALI AND oiHKiis (D e fe n d a n ts ).*   ̂ *

lienyal Temncy Act ( V I J l  o f  188B), sn, (17, 178 (5) (Ji)—Landlord and tenant 
'-Interest on arrears—liccte o f  intereat specified in lease-^Ordinary incid- 
m is o f  holdiny-^Moldiwj over a fter e.vpiry o f  lea8e-^Te7ianci/ from  year 
Uj i/ear — Trawfi'r o f  Pro;i>erti/Aict C lV q f US. 116,117, :

A n agriculturnl te n a n t h e ld  under a leaso  loi* six yeura, th o  Itsrui of w h ic h  
expired in lytjl, and liad been hold iug over aiiice. TIio raty o f  iutereat ’ '

Appeal from Appullafce Decroo No, 427 of 1808, againht t h c d o u w o f  '
B a b »  K a li  T ro a a u n a  M u k e rje e , S u b o rd in a le  J u d g e  o f T ip p erah , d a te d  Ih o  3rd  
o f D cc o ja b er  1hu7 , a flirn iing tho d eereo  o f  B a b u  B oU ary  L a ll M ukerjy(?,
M u u alf of O om u iilltt , d iited  th e  1 7 lh  o f;F e b rq a r y  l y w .  . :


