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ORIGINAL CRIMINAL.

Before Sir Francis W. Machauy K,C.LE., (Jhief Justice.
QUEEN-EMPRESS v. DOLEGIOBIND DASS.® 1900

Dec. 14,18.
Cowjilaiid— Dismissal of Complcdnt—Discharfje of acamed—Re-arred of ac-------- -------

cmcd Loithout previous order o f  disdhanje Idnyset aside—CoiU of Orinunal 
Procedure {Act V of 1895)^ ss, 252, 35S, 403, 436, an d 437—Indian Post 
Office Act (Fi o f 1808), s. 52—Power o f  Judge o f Hifjh Qourl p'csidlng at 
the Criminal Sessions to refer to Fu ll Bench point raised h j accused before 
h  is called upon to p h a d —Letters Patent, High Court, 1865, cl, 25.

There la no espre«a provisiou in the Code of Crimiual Procedure to tba 
effect that the dismisaal o f  a complaint ahull bo a bar to a freah complaint 
boiug entertained so long aa the order oi; diamiaaal remains unrevaraed.

An aooiised person was arroatod on the charj(6 o f having stolen a regia- 
tered letter from the Poet Office, and waa brought up beforo a Bonch oi:
Presidenoy Magistrates, charged with oflencea under a. 381 of the. Penal Codu 
and a. 52 o f the Post Ollioo Act, 1898. He waa diacharged on the same day, 
ibo Bench conaidei'inf' the evideuco itiaufficient. SubHequontly the accuaed wae 
re*arreatod on subataiitially the aamo charge and waa committed by the Chief 
Preaidency Magiatrato for trial upon fmlher and frcali evidence. Upon an 
.application by the aocuacd to have the order of commitmont discharged ou 
tho ground that the Chief Proaidoncy Magiatrato hud no juriadietion to make 
the commitmeufc, He the previous order o f  discharge had not been set aaide—

that the commitmont wub good, Nilratcm Senv. Jogesh Ghtindra 
Bhuttacharjee (1) distiuguialied ; Grish Chinder Eoi/ v. Dimrha Dcm Agar- 
vxiUaJi (2) diaaouted from ; Qpoorhb Ktimar Bell y. Prohod Kumary Dassi (3 ) 
followed.

Held, further that where u point ia raised on bebalf o f the iioctised before'
ho ia called upon to plead, tho Judge presiding at the Sessions has no power
under the Charter to refer the matter to a Full Bench.

In tliis case the prisoner, who was employed in the Gencrul 
Post Office, was arrested on the 2Brd July 1000 on tho charge of 
having stolen a registered letter from the Post Office, and on the
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1000 25th July was brought up boforo a Bench of Prosidancy Magis- 
charged with offcnccs imdor s, 381 of tlio Indian Tonal 

Emi'ress Code and s. 52 of the ludiau Post Offico Act of 1<S1)8. Ho was 
Doi.KoomND discharged on the same day, the Dench considering that tlio 

evidence was iusuffioieut to warrant a conviction. On the filJi 
September 1900 the prisoner was re-arrestod on substantially the 
same charge, and on the 17th October he was committed for trial 
by the Chief Presidency Magistrate upon further and fresh evidonce 
to the High Court.

Before the prisoner was called upon to plead at the Sessions 
trial before the High Court, Mr, Mehta^ who appeared on behalf 
of the prisoner, applied to have the order of conimitmont of the 
Chief Presidency Magistrate discharged on the ground that ho 
had no jurisdiction to make the commitment, as the previous 
order of discharge had not been set aside by any authority.

The Standing Counsel (Mr, O'Kineali/) for the prosecution.
Mr. Mehta for the prisoner.
1900, D ecem beh  14. Mr. Mehta submitted that the order of 

commitment of the Cliief Presidency Magistrate to this Court 
should bo discliargei, on the ground that he had no jurisdiction to 
make the commitment, as the previous order of discharge has not 
been set aside by any authority.

The order of discharge passed by a Prosidonoy Î Iagi.strato 
can only be sot aside by the High Oourl,. The caso of G nsk  
Chunder Roy v, Ihoarka Dass Agarxoalluh (I) i-s entirely in my 
favour. Assuming that the Chief Frosidenoy Magisiratfi had the 
power to set aside an order of discharge made fiy another Pre­
sidency Magistrate, the commitment is still bad, bocauHo tbo Chitsf 
Presidoacy Magistrate did not sot aside the previous order of 
discharge, nor did ho give the prisoner any notice to show cause 
why that order should not be set aside. That im order of disohargo 
should be ^rst set aside before frosh proceedings can be ttikcMi is 
clearly laid down by Banorjoe, J., at p, 988 in the caso of J^ilratan 
Sen V, Jogesh Chundra Bhultacharjee (2).
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The Standing Counsel submitted that under the circumstances 1900- 
of the case, the rulings quoted by Mr. Mehta did not apply. This '
is a warrant case, and it was retried upon further additional Emî kkss 
evidence, whî h satisfied the Magistrate that the prisoner should Doi b̂qobind 

be committed. There was nothing wrong in this oommitinent, as 
will appear on reference to the following gusqb : ffa r i Singh v.
Danish Mahomed (1); Empress v. Donnelly (2) ; Queen-Empress 
V. Puran (3) ; Virankutti y.Ohiijamu (4:) ; and Opoorha Kumar 
Sett V. Prohod Kamarij Dassi (5).

Mr. Mehta in reply.—The cases cited with the exception of 
Opoorha Kumar Scttv. Prohod Kumary Dassi (5) are not in point.
They refer to District Magistrates, who are expressly empowered 
under the Code to institute fresh proceedings. [M a c le a n , C. J.—
Do you, Mr. Mehta, lay down the broad proposition as a proposi­
tion of law that, if a Presidency Magistrate discharged an accused 
person, and then upon fresh evidence an application was made for 
a retrial, the accused person could not be retried unless the order 
of discharge were set aside ?j Whether there is fresh evidence or 
not is, it is submitted, immaterial, because the question is whether 
a Presidency Magistrate has jurisdiction to retry a person already 
discharged, unless tlie order of discharge is first set aside by a 
competent tribunal, [M a c le a n , C. J,—What is there in the Code 
to warrant that view ?] There is nothing: in the Code expressly pro- > ; : ■ ■ 
hibiting the Magistrate from so acting, but at the same tjme, 1 ;
submit, there is nothing in the Code authorizing a Presidency . '
Magistrate. My contention is that if the Legislature intended to give >'
Presidency Magistrates such a jurisdiction there would have been ■ ' ^
express provision for it in the Code. By ss. 435 to 439 of the Code ' 
auch a jurisdiction is expressly given to the High Court and Dis- ' ' "
trict Magistrates, and if the Legislature intended to give a similar 
power to the Presidency Magistrates the words “ Presidency 
Magistrato” would have been inserted. The case of Opoorha
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1-900 Ktimar Sett v. Probod Kumary Dassi (1 ) was distiugaished 
Quf,kn-~ in tlio ca.so of Crrisli Chnndn Roy v. Dii'Cii'Jai Dass Aparwallah 
Lmvkbss ^2) and is distingui-shable from the present, caso. Tliis point 

Dolkgobind is o f considorable iinporianoe, and if  t,lie Oonrt. entortains any 
doubt, I ask tliat it may be referred to a Full Benoh. [The Sta7id- 
incf CoimseL— Umlei' the Charter yonr Lordship has no power to 
refer the point to a Full Bench, as it was raised before the prisoner 
was called iipon to plead and could not be said to liave arisen in 
the trial. M a c le a n ,  0. J .— I f  this objeetion had been taken dur­
ing the course of the trial, I  might have referred the matter to a 
P'nll Bench, but as the objeetion haR been taken belbre Ihe trial 
eommoneed, I npparenlly have no power lo do so, even if T <<0 

desired.
Cu7\ adv. vtilf,

.1900, D rcember 1<S. M aolean , C. J .— This is an applicaiion 
by the accus('(l to have the order o f  (lominitmeut o f the ('hi«d‘ 
Presidency Magistrate, Mr. i ’earson, disc]]ar^<Ml, on t.lie «;roiind 
that he had no jurisdiction to make the commitment, as a 
jirevious order o f discharge liad not been set aside by any 
eompeteut authority. The fiicts are as follows ; On the 2;{rd 
of duly last the accused was arrested on the char^;e of liaving 
stolen a registered letter from the Post Oflliee, and on the 
25th duly was brought np Ijefore a Benoh o f  1 ’̂esideney 
Magistrates, charged with offences under s. «S8l o f the Indian 
Penal Ooile and s. 52 o f the Indian Post Ot!ioe Act,
IIo was (lischargeil on the same day, the Bench considering 
that the evidence was insufHcient to warrant “  a convioiion," 
by which J j)resunie they ?neant a comniitiuent. On the 0th 
Si'ptetnber the accused was re-arrosted on substantially the same 
charge, and on the 17t;h October he wa^ committed for trial npou 
I'urUier and IVosh e v i d e n c e v e r y  salient feature in tho ease—to 
the present sessions. The point for determination is, whether the 
commitment is valid, and I shall confine my remarks to tho ease 
immediately Ix'tbre me, tv’c., tho case of ft eouiinitniont l>y a 
Presidency ]\lagistrate.
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It is clear that the discliargo of the 25th July coukl in no 1900
sense operate as* an acquittal of the acGused, the case being Qitken-
a warranfc-case. Tiiis has not been disputed, Consequently, Empress

when the case was brought bG^ore Mr. Pearson, he was bound DoLEnoiuND
to hear it under s. 252 of the Code, unless it can be shown that 
he had no jurisdiction to hear it until, as is contended, tlie 
order of the 25th July had been set aside by the High Court.
“ There is no express provision in the Code to the effect that the 
dismissal of a complaint shall be a bar to a fresh complaint being 
entertained so long as the order of dismissal remains un- 
reversod ” [see per Banerjee, J., in Nilralan Sm  v. Jogesh Chinclra 
JihHtlacharjfln (I)]. I, agree in that. If, then, there be no 
express provision in the Code, what is there to warrant us in 
implying or in effect introducing into the Code a provision of 
such serious import, a-provision which, in certain cases, would 
render s. 252 of the Code almost nugatory. In the absen ce  

of any other provision in the Code to justify such nn 
implication—and my attention has not been directed to any such 
provision except ss. 4 f ) ( 3  and 4 o 7 ,  which do not apply to Pre­
sidency Magistrates—I can ajiprociaie no sound ground for 
ih<' (.'ourt so acting ; were it to do so it would go perilously near 
to legidating, instead of confining itself to construing the Acts of' 
the Legislnture.

Moreover, it seems contradictory to say that, wliilsfc the order
of discharge in a case such as the present does not amount to 
an acquittal, it is yet necessary to have it discharged by the High 
(yourt before either the same or another Magistrate of co-ordinate 
jurisdiction can hear the complaint under s. 253. Neither neces­
sity nor convenience warrants such a coticlusion ; Ihcre is nothing
ill the Code which compels it: and the balance of the decided cases 
appears to be against it. The cases of I/ari Singh v, .Danish 
Mahomed (2) [decided so far back as 1873], the clear dictum 
of Markby, J., concurred in by Prinsep, ♦!., in Empress v.
Donnelly (3); Queen-Empress v. Puran (4) ; and Virankutti v,

(1 )  (189t3 )L L . 11, 23C alc., p. 988.
(2 ) (1873) 20 W .R ., Cr., 40.
(3 ) (1 8 7 7 )L L . U., 2 C u lc.,p .4U .
(4 ) (1886) I. L . R,, 9 All., 85.
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1900 Chiijamu (1) support the view of the Crown. These wore not oases 
roliiting to Presidency Magistrates, but in the caso of Opoorha

Q o e ic n -  ̂ .
Emhucss Kumar Sett v. Frobod Kumanj Daxsi (2) the precise pouit now

Dor,ico'omND under discussion was deeidod by Prinsep and Trevelyan, JJ., 
and decided against the contention of the present aocusod.

On the other side, reliance is placod upon the oases of Nilratan 
Sen Jogesh Chundra Bhuttacharjce ('6) iind Grish Chunder Roy 
V, Dtcarka Dcm Agarwallali (-i). The foriner was not coucornod 
with the caso of a fresh commitment by a Presidency Magistrate 
and the argument therefore based upon ss. 430 and 437 of 
the Criminal Procedure Code, which do not apply to Presidency 
Magistrates, and which argument as I  read the caso was the founda­
tion of that judgment (see page 088 per Banerjee, J.) can have no 
application to the case now before the Court, 1 notice thafc 
O’Kinealy, J., in that caso rests his decision upon “  tho oonsiaut 
practice of this Court,”  as to which one might fool some doubt, 
having regard to tho cases I  have referred to. Tho caso, however, 
of Grish Chunder Roy v. JJwarJca Duss Agarwallah (>l) is disiinot- 
ly in point, and I  rospectfnlly dissent both from its reasoning and 
its conclusion. I t  is fallacious to treat tho second hearing m m  
appeal from the decision on tho first hearing, and to say there ia 
no provision in the Code for such an appeal. This argument 
overlooks tho fact that the Magistrate is bound to hear tho caso 
under s. 252, unless the Code precludes him from so doin<5 until 
the previous order of discharge has been set aside, Hut, as I  
have already pointed out, the Code does not do that either expres: -̂ 
ly or by necessary implication. Again, tho learned Judg03 dis­
tinguish tho case of Opoorha Kumar Sett v. Prohod Kumary 
JJassi (2) on tho ground that there tho order fur tho insue 
of fresh process was made by tho same Magiatruto who hud 
discharged tho accused. But w h a t dilTercnco ean that make 
i f  tho real principle be that no fresh process cau bo issuodi unless

( 1 )  ( 1 8 8 4 )  I .  I .  R , ,  7  M a i l ,  5 5 7 .
(2) (189a) 10. W.N., 49.
^3; (189G) I. L. l{.,23Ciilc.,m
{4) ( 1 8 9 7 )  I L L .  R . ,  2 4  Oiilc., & 2 8 ,  "



and until the previous order of discharge has been set aside by igoo
tlie High Court. If the principle be that the previous order of 
discharge must be sot aside by the Iligli Court—and that is the Empresb
principlej#«ontended for—before fresh process can issue, it would Doleqobind
amount to an absurdity to say that the same Magistrate can issue 
such process, though the, order has not been set aside, but that 
anoife/* Magistrate of co-ordinate jurisdiction caniwt do so, but 
mû t wait till the order has been set aside.

There is one feature in the last two cases I have mentioned 
which, qua,, the facts but not the principle, distinguishes them 
from the present; in both those cases the order for issue of fresh 
process was made on tlio same evidence. That is not the case 
here: and, itpon this point, I only desire to add that no Pre­
sidency Magistrate ought, in my opinion, to rehear a case pre­
viously dealt with by a Magistrate of co-ordinate jurisdiction 
upon the same evidence only, unless ho is plainly satisfied that 
there has been some manifest error or manifest miscarriago of 
justice. Whilst fully recognizing that we must follow the law 
and practice as hiid down in the Indian Codes, it is perhaps not 
wholly immaterial to mention, looking, to the source from which 
those Codes have in a great measure originated, that the view I J
hav̂ S kid down above is consistent with that which holds in Crimi- 
nal Cdiirts in England. - > i

For these reasons I refuse the application to quash the com- 
mitinent.

p .  S .  ■'
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CRIMINAL KEFEBENCE.
■ ■ B efore  M r, Justice P r h m p  and M r, JusHce IJantUey.

S U N D E R  D A S A D H  ( C o M P i A m A N T )  S I T A L  M A H T O  a n d  o T H E n g

■ ( A c c u s e d ) . * : ^  : A ugust 2 0 .
P eiutlC odc X L V  o f  ISOO), s.  208— dUacJimant o f  crop8 in ^Mention  » /

certljkaie umkr Ptthlic DemancU Reoov&ry A cl-^W m t o f  mnction not :
ocomiotiing fa ilu re o f  ju s lk e —Coda o f  Orirnmal Procedure ( 4 ^  V o f  ,, 'iv
tS&S)  ̂S3.195, 4SSy and 537— P iiU k Demands Recovery Act {Bengal Act 
l o f  lS95),m.7^S^ 19and23.

T h e  c u t t l f l g  a a d  c a r r y i n g  o i £  c r o p s ,  w h i c h  t l i o  a c c n e o t l  :fcao\V t o  b e  u o d e i '  
a t t a G h m e n t  i a  o x o c i i t i o a  o f  a  c o r t i f i c a t c  u u d o r  t h e  P u b l i c  D e m ^ n d f l l  R o i j o V e r y  A c t V S l

** O r i m i i n l  U e P o r o u c o  N o .  1 4 .9  o f  1 9 C 0 ,  m a d e  b y  0 .  P ,  B c a c h W o f t ,  E s q . ,  
S e s s i o o a  J u d g e  o f  S l m h t i b a d ,  d a t e d  t l i o  2 8 l h  J u l y  1 9 0 0 .
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