VOL. xxVviil] CALOUmM SEHiES.

Before Sir Francis W. Maclean, K.C.l1.E., Chief Justice and Mr. Justice

Bamrjee,

PEAUY MOHUN MOOKE-RJEE (Plraintiff) v. BADUL OaANDRA
BAGDI AND OTUER3 (DEFENDANTS,)®

Bengal lenancy Act (V Il1of 1885 s, 167—Landlord and underraiyatSub- ~
lease given by a tenant without the la7idlord's consent—In a suit for khas
jjossession hj a landlord on purchase of a holding sold for arrears of rent
lohethernecessary for the landlord to avoid the incumbrance so created'”™
Bengal Tenancy Act™ss. 2S5,

la asuit brought by the plaintiCE (laadlord) to recover khas possegaion of
a holding on tho allegation that ho had purchased it at a sale held in execu-
tion of a decree for arrears of rent obtained against the tenant, the defen-
dant pleaded that he was an undertenant with a right of occupancy, and that
the plaintiff was, not entitled to set aside the undertenancy inasmuch as lie
did not proceed in accordance with the provisions of s. 167 of the Bengal

Tenancy Act,

Held, that inasmuch as the subletting was otherwise than by a registered
instrument, and without tho landlord’'s consent, it was invalid as against him,
and therefore it was not necessary for him to follow the procedure prescribed

by a, 167 of the Bengal Tenancy Act.

" This appeal arose out of an action brought by the plaintiff

(Mdlord) to recover kbas possessioli of dertam land  Hi$-

allegation wes tefc it formed part of an oocupauoy holding of
one Mohesb, that it wes sold in execution of a decree obtained
against him for arrears of rent and wes purchased by the daintfiP,
and that therefore he wes entitled to get a decree for khas posses-
sion Tho defence wes that the laud wes held by the defendant as
M undertenant uiider Mohesh, and that the defendant had acquired
anglit of occupancy in the land

Th(? Court of First Instance having held that the defendant wes
an underraiyat, and that the plaintiff did not proceed In accordancG
with the provisions of s. 167 of the Bengal Tenancy Act, dismissed

** Appeal under cl. 15 oE tho "Dotters T™atent I!?0. 28 of 1899, against the
docrciiof tho tlon'ble Charles Henry Hill one of the Judges of this Court)
dated the 29th of March 1899, in Appeal from Appellate Decree No. 420 of
1898, against the decree of Babu Abiaash Chunder Mitter, Subordinate Judgd
of liooghly, dated the 12th of January 1898, alfirming tho ddcree of Babu
tJallni Nath Mitter, Rlunsif of Ho\yrah, dated tho 31st of March 1897,
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the snit without into the qiicstion whether tho deteudaui
ucgaired a right of;, oflodiparnoy in tho disputed hiud or nut,

On gyaaftd ihg ijuljdl'dicate coniimecd the ducdsioii of
tlic Fir,'l, (‘ourt.

I

Aguinat thut d thii plaintitt uppciikd to tho High Gourd-,
Tho W, comiiij® on for hoariug boluro Mr. dustiuo Hill, wes
dismsijad on tho 2IMi |jarch 18™). Tho imitorial portion of K3
jiidgiiieut wes s l'iliona

Tlio quettttoii bui[g w Il BCoiU'iib wiiclhor tholumilortj huvingHiWil luuject
[liu ilul'uuvluut ib iiutiUoili 10> uccotJih  Tho main coutoution oE the appellant
ttiiUHou the i)rovit)iouK|!ij)f m 85 of the I3Gukul Toniiiicy Act. Uo coultjadfi
that, by virluoof thiit tj((lcti] 1, tho uuiloftuuiuioy of tho liufoutltiiit not hiiviag
betiii otcMitod by a iiiHtrumcent, or with thocouKent <f thw luudlonl,

wafi vuitl UB ugiiinat tbtiijlatlt | uud thiit tho hiiull'tnl wjtw otititlod to trout tho

<ioi'oiitiiuit it» ti tfuHpttijiilr wrongful pOHHOHHiou iiinl to ojugt him without

tukiiig tho rtiguhir prc JH uccci-Bury for tho oji‘cliiifcut of tin umlur-
tutmuit.  Ou Iho olliui t WH8 uuntuudod that the* {thiiutill' k lui Huutlyiw
iuin;huhur, umJ uccorilit | £ ho to gwt ri<l tlio aul? toiiHUoy ho

UjiiHt iulupt iho I'OCC ., ; I'SHtniboii by thu BuHgiil Tctiutiuy Ait for th«
nvoidiittco of ijKMUub B«it ti> thi» it Ji roplitul {but, by tho effect
of H 22 uf D Act, 6 §iO' iiiutidiutuly un tho ptiniliuso taking phiuo tho
occupaijcy bohiiug moijifovl iu thy tiupiMjor right uf tho phuntitl— thu tiub*
tcuuucy btiiiig iiicitioiii  I1to :lie occtipuDcy holiliuf, wutit wiib if, uutl thut
tho proviaiontt of thu A]|jt rigbjitliig to uvoiduiico of iiumiubruuccM upply ouly
to ihc cutic of Il hukiil, i \ ith coutiiiued lo subajHtv

0» the wholo | i it opiu\gn thutthu cuutciitiofi of tho roBpoudeot

luiiht prevail, and fur tli]|8 ijcftiBuiithiit, by h. 22 of thu Act,natwitliMtttndInK
the consutioii of  thu @iiufiiU«y I’Iq'lt, lh)rqm of thu third ptMuoti nreex»

prL*8«ly buvmiK It J» t that tha rights of 8ub*tcnuiit« «ro incliltloil
within tho rifjhtrt no pr . It Hi'tilits to iiUi, (licrolW , thut tho pmctioiil
rubult of tho HOCtiuii 18 n order to «<wvy the rights of Kub*tuU(iMtH of
ocotipiiQey ruiyutB, tJio tiit'y niUHt be rPgurdt'd ms Hubaislitlg uotvviili-
BtiAodiug tho fuut Ihul fchuMicr WiW tho «EjJo lifjd oxyhi«iv(j proprbtur of
tho iscJiiiudari* It m iuc tlnit ho i(j uot iu u pOHitiou to divuHt
hiiiiHolf for poipusua f K8 those NOW il (Juectioii of hic Ch(ircter@
piirchiHsor, uud thul i ml, c'ouriuijucutly, if lio tltwren to romovo thn
iijuiirjjbruncti coiiHtiliit*3 the Bul)4oDaiu;y, bavo rocouiHu to the prociijdufo
proHiu'ibed by th« BeDgi»| |ADcy A«t for thut purpose. | confcejt thtivo
luight b3 ditfioiilty iu |tioiliiig this viow witli tho provirjoa« of jj. 86,
but c)t'»rly tlioro may | of ji kiud diffoieiit I'roui tho pre»cot in which

tbo provitiioiiH of in 81 tlils: become flppUuablo, »ucb, lor exainpla, ii# tho
fthaudoumcDt or buiitoq [ilth o iutermediuto teaancy.”
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From this decision the plaintiff appealed under cl. 15 of the 1900~
Letters Patent. Peary
Babu Shyma Prosonno Mazumdar for the appellant. . mogkekjeb
J3u Boiihja Nath DiUta for the respondent. V.
1000, AwvausT 21. The following judgments weredelivered  Ghandiu .
ty the High Court (Maclean, 0. J,, and Banerjeb, J.) Bagdu

Banerjeb, j.—This is anappeal under cl. 15 of the Letters
Patent against a decision of Mr. Justice Hill confirming the
judgment of the Courts below, by which the plaintiffs suit
for khas possession of some land hes been dismissed The
plaintiff sued for khas possession of the land in dispute, on the
allegation that it formed part of the occupancy holding of one
Mohosh Chandra Ghose inder the plaintiff, that that holding
having been sold in execution of a decree for arrears of rent wes
Purchascd by the plaintiff, and that the plaintiff wes entitled to
khas possession of the laud as the defendant had no right to the
same.

fhe defence, so far as it is necessary to corsider it now, wes
thul the land wes held by tlio defendant as an under-raiyat uud(ir
Mohesh, and that the dcrondaut had acquired a right of occupancy
in the sane.

Both the First Court, um the learmed {Subordinate Judge on
appeal, held that the suit wes liable to dismissal, as the plaintiff
oven if he wes entitled to set aside the undertenancy of the defen-
dant, could not succeed in this suit as he did not proceed in
accordance with the provisions of s. 167 of the Bengal Tenancy
Act; ad Mr. Justice Hill has confinmed their judgments
holding that, though by s, 85 of the Bengal Tenancy Act, the
sublease granted by Mohesh to the defendant wes invalid, and
though by s. 22 of the Act, upon the purchase of the occu-
pancy holding by the plaintiff who wes the sole landlord, the
occupancy holding becano merged in the plaintiff’'s zemindari
right, stil such nerger could not affect the rights of the
defendant, and that it wes, therefore, neccssary for the plaintiff, if
he wanted to annul those rights, to proceed in ucocordance Aitb
the procedure proscribed by the Bengal Tenancy Act.

It is contended on behalf of the plaintiff appellant thet this
view is incorrect, ami that the effect of s. 85 of the Bengal
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think that effect ought to be given to this contention on behalf 1900

of the respondent. Tlie result is that the judgments and decrees ..,
appealed against must bo set aside, and the case sent back to the iR 1e
First Court in order that it may determine the question whether v.

the defendant has acquired a right of occupancy.  The parties Will oo ra
be at liberty to adduce fresh evidence upon that question. The  B299h

costs will abide the resullt,

Macelean, 0. J.—I have only one word to add  The appeal
might, to my mind, be disposed of upon this short ground. It is
clear that the defendant wes claiming as a sub-lessee not as an
occupancy raiyat; hut as the instrument creating the sub-tenancy
wes not registered, it was not valid under s. 85 of the Bengal
Tenancy Act as against the landlord.’ That ought to end the
case. Thenitis said that, inasmuch as here the interest of the
landlord and of his tenant became united in the sane person, vn.A
the superior landlord, the defendant's rights are saved under
8 22 of the Bengal Tenancy Act. The answer is that he had no
rights and there was nothing to be saved. w o m

s. C. G, Appeal allowed, case remanded.

OKIGINAL CIVIL.

A
Before Mr. Jubiice Stanley,

BARLOW V. CHUNI LALL NEOGIU and anotube.c [O0i

jAyi(~Qficc-AA(COUNt 8alGs—'Ei'idenCG Act J o f 18724 s, 82. Jan. B

In aBuit to recover loaa sustainocl on the salo by the plaintiffs of goods

| Iconsigned to them by tho defendant for sale by their LoBdon firm,
account Bales are good pund facic ©vidonce to prove tlie loss, unless and

until displaced by Bubatantive evidence put forward by the defeadanla.

The defend»nts in Calcutta consigned mica through the

plaintiffs for sale by tho plaintiffS London firmin London. The
naica so consigned wes sold at aloss.  The plaintiffs thereupon
instituted this suit in Calcutta to recover the loss, and desired to

N Small Cause Court Transfer Suit No. 15 of 1899;



