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Before Sir Francis W. Maclean, K.C.I.E., Chief Justice and Mr. Justice
Bamrjee,

PEAUY MOHUN MOOKE-RJEE (P laintiff) v. BADUL O aA N D R A
BAGDI AND 0TUER3 (DEFENDANTS,)® Aug]\\

Bengal lenancy Act ( V I I I o f  1885)  ̂ s, 167—Landlord and underraiyatSub- ~  
lease given by a tenant without the la7idlord's consent—In a suit fo r  khas 
jjossession h j a  landlord on purchase o f  a holding sold fo r  arrears o f rent 
lohethernecessary fo r  the landlord to avoid the incumbrance so created'^
Bengal Tenancy Act̂  ss. 22̂  S5. ’

l a  a  s u i t  b r o u g h t  b y  t h e  p la in t iC E  ( l a a d l o r d )  t o  r e c o v e r  k h a s  p o s s e g a i o n  o f  
a  h o l d i n g  o n  t h o  a l l e g a t i o n  t h a t  h o  h a d  p u r c h a s e d  i t  a t  a  s a l e  h e l d  i n  e x e c u 

t i o n  o f  a  d e c r e e  f o r  a r r e a r s  o f  r e n t  o b t a i n e d  a g a i n s t  t h e  t e n a n t ,  t h e  d e f e n 

d a n t  p l e a d e d  t h a t  h e  w a s  a n  u n d e r t e n a n t  w i t h  a  r i g h t  o f  o c c u p a n c y ,  a n d  t h a t  
t h e  p l a i n t i f f  w a s ,  n o t  e n t i t l e d  t o  s e t  a s i d e  t h e  u n d e r t e n a n c y  i n a s m u c h  a s  l i e  

d i d  n o t  p r o c e e d  i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  s .  1 6 7  o f  t h e  B e n g a l  
T e n a n c y  A c t ,

Held, t h a t  i n a s m u c h  a s  t h e  s u b l e t t i n g  w a s  o t h e r w i s e  t h a n  b y  a  r e g i s t e r e d  
i n s t r u m e n t ,  a n d  w i t h o u t  t h o  l a n d l o r d ’ s  c o n s e n t ,  i t  w a s  i n v a l i d  a s  a g a i n s t  h i m ,  

a n d  t h e r e f o r e  i t  w a s  n o t  n e c e s s a r y  f o r  h i m  t o  f o l l o w  t h e  p r o c e d u r e  p r e s c r i b e d  
b y  a, 1 6 7  o f  t h e  B e n g a l  T e n a n c y  A c t .

' T h is  appeal arose out of an action brought by the plaintiff 
(Mdlord) to recover kbas possessioii of ciertam land. Hi$- 
allegation was tbafc it formed part of an oocupauoy holding of 
one Mohesb, that it was sold in execution of a decree obtained 
against him for arrears of rent and was purchased by the plaintiflP, 
and that therefore he was entitled to get a decree for khas posses
sion. Tho defence was that the laud was held by the defendant as 
M undertenant uiider Mohesh, and that the defendant had acquired 
a nglit of occupancy in the land.

Th,(? Court of First Instance having held that the defendant was 
an underraiyat, and that the plaintiff did not proceed in accordancG 
with the provisions of s. 167 of the Bengal Tenancy A.ct, dismissed

** A p p e a l  u n d e r  c l .  1 5  o E  t h o  "D o t te r s  T ^ a te n t  l !? o .  2 8  o f  1 8 9 9 ,  a g a i n s t  t h e  
d o c r c i i o f  t h o  t l o n ’ b l e  C h a r l e s  H e n r y  H i l l  o n e  o f  t h e  J u d g e s  o f  t h i s  C o u r t )  

d a t e d  t h e  2 9 t h  o f  M a r c h  1 8 9 9 ,  i n  A p p e a l  f r o m  A p p e l l a t e  D e c r e e  N o .  4 2 0  o f  

1 8 9 8 ,  a g a i n s t  t h e  d e c r e e  o f  B a b u  A b i a a s h  C h u n d e r  M i t t e r ,  S u b o r d i n a t e  J u d g d  
o f  l i o o g h l y ,  d a t e d  t h e  1 2 t h  o f  J a n u a r y  1 8 9 8 ,  a l f i r m i n g  t h o  d d c r e e  o f  B a b u  
t J a l l n i  N a t h  M i t t e r ,  R l u n s i f  o f  H o \ y r a h ,  d a t e d  t h o  3 1 s t  o f  M a r c h  1 8 9 7 ,
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into the qiiostion whether tho deteudaui 
ucqaired a right of; o(bp[ipanoy in tho disputed hiud or nut,

On apptiftl ihcj iijulljdjl'dioate coniirmcd the ducisioii of
t l i c  F i r , ' I ,  ( ' o u r t .  

A g u i n a t  t h u t  d
I

thii plaintitt uppciikd to tho High Courl-,
Tho U})|)oal, comiiiĵ . on for hoariug boluro Mr. dustiuo Hill, was
diismisijcd on tho 2lMi |jarch 
jiidgiiieut was us I'iliowa

T l i o  q u e t t t t o i i  b u i [q  w l l  
l l i u  i lu l 'u u v lu u t  ib i iu t iU oi li  l(!> 
t t i i U H o u  t h e  i)rovit)iouK|!ij)f m, 

t h a t ,  b y  v i r l u o o f  t h i i t  tj((!cti| 
b c t i i i  o tcM itod  b y  a  
w a f i  v u i t l  UB u g i i i n a t  tbtiijlatlt 

< io i ‘o i i t i iu i t  it» ti t fuHptti ji i lr  
t u k i i i g  t h o  r t i g u h i r  p r c  
tutm uit .  O u  I h o  o l l iu i  
i u i n ;h u h u r ,  um J u c c o r i l i
UjiiHt iulupt iho  I'lOCC 

n v o i d i i t t c o  o f  i jK M U ub 
o £  H. 2 2  u f  tho A c t ,  ti 
o c c u p a i j c y  b o h i i u g  m o i ’jifovl 
t c u u u c y  b t i i i i g  i i i c i t i o i i i

18̂ 1). Tho imitorial portion of ih<3

t !
' 0  i ]

iiO '

t o  i h c  c u t i c  o f  ll hu K ii l ,  

0 »  t h e  w h o l o  I

B C o i U ' i i b  w i i c l h o r  t h o l u m i l o r t j  h u v i n g H i W i l  l u u j e c t  
u c c o tJ ih  T h o  m a i n  c o u t o u t i o n  o E  t h e  a p p e l l a n t  

8 5  o £  t h e  I3(j u k u I T o n i i i i c y  A c t .  U o  c o u l t j a d f i
I, t h o  u u i l o f t u u i u i o y  o f  t h o  l i u f o u t l t i i i t  n o t  hiiviag 

i i i H t r u m c n t ,  o r  w i t h  t h o c o u K e n t  <»f thw l u u d l o n l ,
, u u d  t h i i t  t h o  h i i u l l ' t n l  wjtw o t i t i t l o d  t o  t r o u t  t h o  

w r o n g f u l  pOHHOHHiou i i in l  t o  o j u g t  h i m  w i t h o u t  
JH u c c c i - B u r y  f o r  t h o  o j i ' c l i i i f c u t  o f  tin u m l u r -  
t WH8 u u n t u u d o d  t h a t  the* { th i iu t i l l '  k  lu i  H u u t ly iw  
£ h o  t o  g w t  ri<l t l i o  a u l?  to i iH U o y  h o

I 'SHtniboii  b y  t h u  B u H g i i l  T c t i u t i u y  A i t  f o r  t h «  
B « i t  ti> t b i »  i t  Jti r o p l i t u l  { b u t ,  b y  t h o  e f f e c t  

i i i u t i d i u t u l y  u n  t h o  p t i n i l i u s o  t a k i n g  p h i u o  t h o  
i u  t h y  tiupiM j o r  r i g h t  u f  t h o  p h u n t i t l — t h u  t iub*  

; l ie  o c c t i p u D c y  h o l i l i u f ;  w u t i t  w i i b  i f ,  u u t l  t h u t  
t h o  p r o v i a i o n t t  o f  t h u  A | j;t r iqbjit li ig  t o  u v o i d u i i c o  o f  i i u m i u b r u u c c M  u p p l y  o u l y

Ito

i  \vl
l i  iit

i | i iu { i iU « y  right, iho nghtn o f  t h u  t h i r d  p tM u ot i  n r e e x »  
t h a t  t h a  r i g h t s  o f  8 u b * t c n u i i t «  « r o  i n c l i l t l o i l  

. I t  Hi'tiiits t o  iiUi, ( l i c r o l W ,  t h u t  t h o  p m c t i o i i l  
n  o r d e r  t o  « w v y  t h e  r i g h t s  o f  Kub*tuU(iMtH o £  
t i i t 'y  niUHt b e  r P g u r d t 'd  ms H u b a i s l i t J g  u o t v v i i l i -  
fchuMicr WiW t h o  «£ j|o l i f j d  o x y h i « i v ( j  p r o p r b t u r  o f  

i u c  t l n i t  h o  i(j u o t  i u  u  p O H it io u  t o  d iv u H t  
bis t h o s e  now i l l  ( | u e « l i o i i  o f  h l «  ch(ir«cter«a 
m l ,  c ' o u r i u i j u c u t l y ,  i f  ! i o  t l t w r e n  t o  r o m o v o  t h n  

t h e  B u l ) 4 o D a i u ; y ,  b a v o  r o c o u i H u  t o  t h e  p r o c i i j d u f o  
| A D cy  A « t  f o r  t h u t  p u r p o s e .  I  c o n f c e j t  tht ivo  
| i i o i I i i i g  t h i s  v i o w  w i t l i  t h o  p r o v i » j o a «  o f  jj. 8 6 ,  

o f  ji k i u d  d i f f o i e i i t  I ’ r o u i  t h o  p r e » c o t  i n  w h i c h

I
ot|i|s: b e c o m e  f l p p U u a b l o ,  » u c b ,  l o r  e x a i n p l a ,  i i#  t b o  
‘ i l th o  iutermediuto teaancy.’'

ith coutiiiued lo subajHtv
o p i u \ g n  t h u t  t h u  c u u t c i i t i o f i  o f  t h o  r o B p o u d e o t

lu i ih t  p r e v a i l ,  a n d  f u r  tli||8 ijcftiBuii t h i i t ,  b y  h . 2 2  o f  t h u  A c t ,  n a t w i t l iM t t t n d l n K
t h e  c o n s u t i o i i  o f  t h u  Cl
prL*8«ly  b u v m iK  I t  J» t
w i t h i n  t h o  r i f jh tr t  ho p r  
r u b u l t  o f  t h o  HOCtiuii 18 
o c o t i p i i Q e y  r u i y u t B ,  tJ io  
B t iA o d iu g  t h o  f u u t  I h u l  
t h o  is cJ i i iu d a r i*  I t  m 
h i i i i H o l f  f o r  p o i p u s u a  f  
p i i r c h iH s o r ,  u u d  t h u l  l i  
i i j u i i r j j b r u n c t i  c o i i H t i l i i t * 3  
p r o H i u ' i b e d  b y  t h «  B e D g i» |  
l u i g b t  b(3 d i t f i o i i l t y  i u  

b u t  c ) t ‘ » r l y  t l i o r o  m a y  I  
t b o  p r o v i t i i o i iH  o f  in, 8 1  

f t h a u d o u m c D t  o r  b u i i t o q



From this decision the plaintiff appealed under cl. 15 of the 1900 ^
Letters Patent. Peary

Babu Shyma Prosonno Mazumdar for the appellant. . mqqkekjeb
J3abu Boiihja Nath DiUta for the respondent. v.
1000, AuausT 21. The following judgments were delivered Ohandiu .

tiy the High Court (Maclean , 0. J ,, and Banerjeb, J.) Baqdu

Banerjeb, j .—This is an appeal under cl. 15 of the Letters 
Patent against a decision of Mr. Justice Hill confirming the 
judgment of the Courts below, by which the plaintiff’s suit 
for khas possession of some land has been dismissed. The 
plaintiff sued for khas possession of the land in dispute, on the 
allegation that it formed part of the occupancy holding of one 
Mohosh Chandra Ghose imder the plaintiff, that that holding 
having been sold in execution of a decree for arrears of rent was 
})urchascd by the plaintiff, and that the plaintiff' was entitled to 
khas possession of the laud as the defendant had no right to the
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same.
rvThe defence, so far as it is necessary to consider it now, was 

thul the land was held by tlio defendant as an under-raiyat uud(ir 
Mohesh, and that the dcrondaut had acquired a right of occupancy 
in the same.

Both the First Court, uml the learned {Subordinate Judge on 
appeal, held that the suit was liable to dismissal, as the plaintiff’ 
oven if he was entitled to set aside the undertenancy of the defen
dant, could not succeed in this suit as he did not proceed in 
accordance with the provisions of s. 167 of the Bengal Tenancy 
Act ; and Mr. Justice Hill has confirmed their judgments 
holding that, though by s, 85 of the Bengal Tenancy Act, the 
sublease granted by Mohesh to the defendant was invalid, and 
though by s. 22 of the Act, upon the purchase of the occu
pancy holding by the plaintiff who was the sole landlord, the 
occupancy holding becamo merged in the plaintiff'’s zemindari 
right, still such merger could not affect the rights of the 
defendant, and that it was, therefore, neccssary for the plaintiff, if 
he wanted to annul those rights, to proceed in ucoordance Avitb 
the procedure proscribed by the Bengal Tenancy Act.

It is contended on behalf of the plaintiff' appellant that this 
view is incorrect, ami that the effect of s. 85 of the Bengal
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think that effect ought to be given to this contention on behalf 
of the respondent. Tlie result is that the judgments and decrees 
appealed against must bo set aside, and the case sent back to the jvioJkek?l;e 
First Court in order that it may determine the question whether 
the defendant has acquired a right of occupancy. The parties will 
be at liberty to adduce fresh evidence upon that question. The 
costs will abide the result,

M a c e le a n , 0. J.—I have only one word to add. The appeal 
might, to my mind, be disposed of upon this short ground. It is 
clear that the defendant was claiming as a sub-lessee not as an 
occupancy raiyat; hut as the instrument creating the sub-tenancy 
was not registered, it was not valid under s. 85 of the Bengal 
Tenancy Act as against the landlord.' That ought to end the 
case. Then it is said that, inasmuch as here the interest of the 
landlord and of his tenant became united in the same person, vn.^ 
the superior landlord, the defendant’s rights are saved under 
8. 22 of the Bengal Tenancy Act. The answer is that he had no 
rights and there was nothing to be saved.

S. c. G, Appeal allowed, case remanded.

w m

OKIGINAL CIVIL.

B efo re  M r. Jubiice Stanley,

B A R LO W  V. CHUNI L A L L  N EOGIU and anotube.«

; , j^yi(^Qficc-^A(COunt 8alGs—"Ei'idcnCG A ct J o f  1872^ s, 82.

In  a B u i t  to recover loaa sustain ocl on the salo by the plaintiffs o f goods 

I I consigned to them by tho defendant for sale by their LoBdon firm, 
account Bales are good p u n d  facic ©vidonce to prove tlie loss, unless and 
until displaced by  Bubatantive evidence put forward by the defeadanla.

T h e  defend.»nts in Calcutta consigned mica through the 
plaintiffs for sale by tho plaintiffs’ London firm in London. The 
naica so consigned was sold at a loss. The plaintiffs thereupon 
instituted this suit in Calcutta to recover the loss, and desired to

-A p

rooi
Jan. B.

^ S m a l l  C a u s e  C o u r t  T r a n s f e r  S u i t  N o .  1 5  o f  1 8 9 9 ;


