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Before Sir Francis W . Maclean, K .C .I.E ., Chief Justice^ mid Mr. Justioe
Banerjee.

HARRO KUM ARI GQOW DH RANI a n d  o t h e r s  ( P l a i n t i f f s )  « .  PURNA 
Juiy y^, 19, CHANDRA SAUBOGYA a n d  o t h e r s  ( D e f e n d a n t s ) .

^  ^ Landlord and tenant— Disturbance hy landlord o f  peaceful possession—-
Suspension and opportionment o f  rent.

A landloj-d is not entitlefl to recover reut for tlie lands iu the poBstssion 
o f  ti tenant, who holds a tenure under a lease which reserves rent at a certain 
rate per higJia, when he has dispossessed the tenant from  tlie other lands o f  
the tenure, inasmuch as it cannot he said that .each bigha o f land is separate­
ly assesseil and separately chargeable with rent.

Dliunput Singh v. Mahomed Kaztm Ispahain (1) dlHtingnished.

T h is  appeal arose out of a suit brought by the plaintiffs to 
recover possession of certain land after eviction of the defendants 
therefrom or in the alternative to recover rent. T he alleuation of 
the plaintiffs was that they, as owners of a taluq and osat taluq, 
granted on the 8th Chaitra 1277 B. S. (21st March 1871) to the 
father of the defendants an amalnama for the disputed ]ands ; that 
according to the terras of the said amalnama, neither the defendants’ 
father nor the defendants cut the jungle and brought the land un­
der cultivation ; and that they served a notice on the defendants 
under s. 155 of the Bengal Tenancy Act.

The defence, inter alia, was that the suit was not maintainable, 
not having been brought in [)roper form ; that the nini osat taluq 
could not be put an end to by a notice ; that no notice was served 
ti^on the defendants ; that the plaintiffs having dispossessed the 
defendants from land they had brought under cultivation cobld not 
stie for renter damages ; and that the boundaries of the defendants’ 
nim osat taluq not having been correctly set out the suit could not 
proceed.

The Court of First Instance dismissed the siiit, holding thal; 
the .plaintiffs were not entitled io hhas possession as they had failed

* Appeal from  Original Decree No. 190 o f  1898, against the decree o f 
Babn Debendra Lai Sh'oine, Subordinate Judge o f  Backergunge, dated the 
lOth o f March 1898.

(1.) (1B96) I. L. R., 24 Calc., 296.



0 prove service o f notice under s. 155 of the Bengal tenancy 1900
Act, and that the plaintiffs having dispossessed the defendant's from
a portion of the land demised their claim for rent was not tenable. Kumari

Chow dh*
Against this decision the plaintiffs appealed to the High Courl,
1900. July 18, 19, 26, 31. Mr. C, P. H ill, Babu Basanta 

Kumar Bose, and 15abu Gyanendra Mohim Dass, for the appellants. Sarbooya.

Babu Srinaih Das, and Babn Brojo Lai ChiteherbiiUij, for the 
respondents.

Cur. adv. vult.
1900. AuCriJST 16. The judgment of the High Court (M ac- 

le a n , ('. J., and Banbbjbb, J.) so far sis is material to this report 
was as follows :“~"

It remains aow to consider the (bird and last contention-of 
the appellants, it  is argued for the appellants; that as the leassa 
to the defendants reserves rent at a certain rate per bigha, iiud 
not a lamp sum, as the rent o f the taliiq, they are bound to pay 
rent for the lands in their possession, notwithstanding that they 
have been dispossessed by their landlords from other lands of

■ their tenure, and in support of this contention the case of 
Dhunput Singh v, Mahomfd Kazim (1) is'citcd. That case, in our 
opinioo, is, however, quite distinguishable from the present.
There the case comprised several mouzahs or villages, and, though 
they wore granted in putni as a single tenure? the rent o f  each 
village was separately specified, and it was held that the landlord, 
in that state o f things, was not debarred from, recovering rent for 
Some of the villages, merely because. he had disposse-ssed the 
putnidar from the rest. But wo do not think it can I'oa'ioijaidy 
be said that each bigha of land is separately assessed and separate­
ly chargeable with rent in this case, in the sense in which each 
village was considered separately assessed and separately charge* 
able in the case cited. On the contrary, that case is rather an 
authority in favour of the defendants; for the learned Judges 
in their judgment say, after considering various English and 
Indian oases bearing on the point i “ The principles to be gatiier* 
ed from these' cases are Jirst that, where the act o f the landlord 
not a mere trespass, but something of a grave characteri' iuterfej*
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1900 ing substantially with the enjoyment by the tenant of the p o -  

P®*‘^y demised to him, there is a suspension of rent dnring such 
i*it^6rference, though there may not be an actual eviction. And 

BANi second that, i f  such interference be in respect of even a portion of
PuBNA the property, there should be no apportionment o f the rent, the

Sarbogya being equally chargeable upon every part of the land
demised.” W e may add that there is si further reason why a 
lessor should not be allowed to claim apportionment of rent when 
he has himself evicted his tenant, and that reason is : “  That no 
man may be encouraged to injure or disturb his tenant in his 
possession, whom by the policy of the law he ought to protect 
atad defend ; ”  and that reason applies withnspecial force to a case 
like the present, where the lease is one o f  jungle lands entailing 
much trouble and expense to bring them under cultivation. W e 
are’ therefore of opinion that the third contention of the appellants 
must fail.

The result, then, is that the decree of the lower Court must be 
varied so far as it relates to the land lying to the north of th6 red 
line on the Amin’s map, and down to the point E on the Matbaria 
khalt and there must be a declaration in the plaintiff's favour 
that these lands are not included in the kabuliat. Subject to 
such variation the decree of the Court below will bo afiBrmed, and 
there will be proportionate costs of the suit and of this appeal.

S. c. G. ' Decree varied.

190 th e  Indian l a w  bepobts. [vot,.

Before Sir Francis W.- Maclean, K .C .I.E ., Chief Justice, Mr. Justice Frinsep
and. Mr. Justice Hill.

1901 I n TiiE m 'a t t e r  o p  t h e  pBTiTioN OF SU K A LBO TTI MANBRANI.

S U K A L B D T T I M AN D EaN I ( P l a i n t i f f )  v . B aB U L A L  lIANt>AB
AND ANOTHEB (DEFENDANTS IST PARTY).*

Appeal to P rivy  Council— Certificate as to fitmss f o r  appeaU-Civil Procedure 
Code (Act  X I V  o f  1882\, s. 596-~Conctirrent findings o f  two Courts on 
questions o f fa c iS iih s ia n tia l que&ilon o f  law— Question o f  law not 
n^xessarily arising.

„ Ho appeallies to UiG Pilvy Council from an appellate decree o f the High 
Court, when there are concurrent findings o f the High Court and o f the

® Application for  leave to appeal ta  H* M. id Council, No. 4 o f  1901, in 
Appeal from  Original Decree No. 8 o f I’SSB,


