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of quarry-men who claimed compensation on the ground of their 1900
carnings being affected, though they bad no interest in the land. ", =

Here the claimant claimed an interest in the land which had been UEANDRA
) o . . ORAL
aequired, and the very objoction to his elaim admitted that he had 5.

) [4
that interest. Schle‘g&nv

8 C. 6. Appeal allowed, case remanded.  OF STATE FoR
InpiA v

CoUnoIL.

APPEAL FROM ORIGINAL CIVIL.

Before Sir Francis W. Maclean, Kt., K. C. I. E., Chief Justice, Mr. Justice
Prinsep, and Mo, Justice Tl

CHOONEY MONEY DASSER (Derewpant) ». RAM KINKUR DUTT 1900

Nov, 28 &
AND oTHERS (REPRESENTATIVES OF THE PLAINTIFF).® o Dee 2?1

Right of suit—Survival of vight—Survival of such right after a Hindw widow's
death wheve her sons have sold their interest—Arbitration and  Aworde—
Roference for valunlion of property in suit—* Valualor' as distinguished
from an ¢ Arbitrator ’-—-deqnmet in terms of award—Ciuwl Procedma
C’ode (det XIV of 1882), 8, 506, 523,

Whue‘t 10 suit was for injanclion and damnages for encroachment upon-
the property of which the plaintiff (a Iindu widow ) was a life tenant,
and an order was made by consent that the defendant was to purclinse
the plaintiff’s interest in the said property and pay ler the price to be
settled by certain roferess nominated by the parties ; and where the plaintiff
died after the valuation of hor said property had been made, and its price
agcertained and reported apon by the referces to the Court, and the snit was
revived by the Lower Conrt at the instance of the re prazentatives of the,
deceased plaintilf, and judgment given in their favour according to the snid
valuation treating it a8 an awmd: [eld, that the suit had been plopex]y
revived in the name of ler representatives the right to sue surviving to theun,

Held, fulthen that the referees were, in .effect, rather valuators than
arbitrators, and no judgment therefore conld properly be given, under s, 522
of the Code of Civil Procedure, in terms of their award, Carus-Wilson'y,
Greene (1) referred to.

. Taxs was an appeal from a judgment of Mr, Justice AMEER
A11, dated 8th of December 1899, ;

Ono Denomoney Dassee, a Hindu widow, was the original
phintiff in this suit. Bhe obtained upon partition a one~third share
i Appeul fmm Ougmal Civil, No., 2 of 1900, in Suit No. 794 of 1898,

(1) (1886) L. B, 18 Q.B.D,, 7.
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of the house No. 6, Gobinda Chunder Sen’s Lane in Calcuita,
to be enjoyed by her during the ferm of her natural life, and her
two sons Ram Kinkur and Hari Das the remuining two-thirds.
The sons sold their shares, and Chooney Money, the defendant,
ultimately became the owner of the whole house subject to the
life-interest of the plaintiff Denomoney.

On the 16th of September 1898 Denomoney brought a suit
against the defendant for an injunction, and damages for certain
acts of trespass alleged to have been committed by the defendant
on the proiperty allotted to Denomoney on the partition.

The parties, however, came to terms before trial : the plaintiff
agreed to sell, and the defendunt agreed to take over, the shave of
Denomony on a valuation to be fixed by two referees appointed
by the parties. It was arranged that if thé said referees differcd,
the matter should be referred to Mr. R. Belchambers, as an um-
pire, whose decision as to the price of the plaintiffs’ share should
be final ; and that on the payment by the defendant to the plain-
tiffs’ attorney of the sum to be ascertained by the said referees, or
the umpire, as the case might be, the plaintiff would convey all
her share and rights in thie said property to the defendant, free
from incumbrances ; and an application to that effect was present-
ed by the plaintift to the Lower Court, ou which the following
order was by consent niade in chambers on the 2Znd of June
1899 :— )

“ Upon reading a petition of the plaiutiff, and the cousent of Messrs. Wal-
kins & Company, attorneys for the defendapt, to the prayer thereof ﬁled‘ this
dzy and thetplnint filed in this suit—and upon hearing bdr. N. C. Bose, at-
torney for the plaintiff, and Babu Norain Prasad Seal for Messrs. Watkins
& Company, attorneys for the defendant,~—It i8 ordered that it be referred
to the final decision of Babu Jodu Nath Sen, of Shibnarain Dass’ Lane,
and Babu Bepin Behari Dhur of No. 98; Clive Street, in the towa of
Culcutta, to settlo the price of the plaintiff's share and interest in the
dispnted property the subject matter of this suit, and which “was allotted to
her on partition in the said pluint mentioned, and to make their award in
writing, and submit the same to this Court, together with all proceedings, -
depositiona and exhibits in this suit, on or before the said third day of August
next ; and in case of difference ofropiﬁionA between the gaid arbitrators,
the said matter be referred to the fnal deoizion of xRober't'ﬁelcl.m;mbefs,'.
Esquire, the Registrar of this Court, as wpire, who is to make lLis award in
writing. and Bubthit the sawse to this Courl, together with all proceedings,
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depositions and exhibits in this snit,on or before the thivd day of August
next; and it is forther ordered, that, upon paymeut by the defendants
- to the plaintill's attorney of the price so to be seltled as aforesaid by the
~said arbitrators or umpire as the case may be, the plaintift do convey all her
share and interest in the said property to the defendant frec from incum-
- brances if any created by her: And it is further ordered, that the said
arbitrators or umpire as the case may be, ave to be at liberty to examine
the parties to this suit and their witnesses upon oath or solemn afiiration,
_which they or he are or iy hereby empowered to administer:  And it is
further ordered, that the said arbiteators ov umpire, as the case may be,

shall have all such powers or anthorities as are vested in arbitrators
undex the provisiony of the Code of Civil Procedure : And itig further
ordered that the Registenr of this Court do deliver over to the said arbitra-
tory the records of thesuit + Aud it is further ordored thal the hearing of
thig suit be adjonened for six weeks from tho date theicof.

“ Dated this twenty-socond day of Juve in the year of our Lord one thou-
sand cight hundred and ninety-nine.”

The roferenco was duly made, and the said referces having
differed as to the prico of the widow’s share, the matter went bes
fore Mr. Belchambers, who, on the 4th September 1899, made his
award, which was filed on the 6th September 1399,

On the 18th of September 1899 Denomoney died ; and on the
18th of September 1899 her two sons, Ram Kinkur and Hari Das
(the present respondents), applied to tho Lower Court, ns her only
sons, heirs, and legal mprese,nt'mves, to be substituted in her place
on the record, and o have the suit revived in their names ; and by
an exparte order, dated the 18th September 1899, their names
were placed on the rocord in the stead of the deceamed p amtlff'
Denomoney, ag her representatwes.

The defendant Chooney Mouey Lheuap lied to have the es parte
order of the 18th September L8Y9 set aside, and to huve it declared
that the suit had abated on the grounds that on the deatl of
Denomoney her interest in the property ceased, and that no right
to sue survived in the persons who attempted to revive the suit,
and- thab inasmuch as the two sons had nothing left in them to
convey, and obtained no intereston the death of their mother wha

was o Hindu W1dow, the suit must be regarded as abated.

The Lower Clourt refused the defendant’s: application fo set
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1900 that “ what was settled by the award, gave rise to a right of
“Cmoongy fction which did not espire on the death of the plaintiff
Moxer  Denomoney ” ; and it gave judgment in favor of her répre-
‘DASSEE sentatives in terms of the award of Mr. Belchambers pur-

R“’Dﬁf“l‘:‘m porting to act under s. 522 of the Code of Civil Procedure.

The defendant now appealed.

1900, Nov. 23. Sir Grifith Evans and Mr. Garth for the
appellent,—If the price for a purchase is left to be determined
by a referee his decision is not an award but merely a valuation.
In this cose the refereés baving differed in opinionm as to the
price of the widow’s share the -matter was referred to Mr.
Belchambers to ascertain the price of the widow’s interest in the
house in suit. He fixed the value at a certain sum, and it is in

"no sense an award.

The agreement between the parties was that the defendant
was to purchage the share for the value to be determined by the
'referees, and the widow was to esecute a proper conveyance there-
for,” She is dead, and her sons have no interest in the property to
convey, having already sold their shares to the defendant. The
widow had only o life-interest which terminated on her death.

Under the Transfer of Property Act, a contract for sale of
land passes no interest to the intending purchaser ; see s. 54 of
“the Transfer of Property Act. The suit has abated, and the
respondents are not entitled to any decree in their favour, Russell
ot Awards {8th Rdition), p. 37; Carus-Wilson v. Greene (1),
Phillips v. Homfray (2).

Mr. A. Chaudhuri and Mr. Sinka for the respondents.—Here
the agreement between the parties was in seftlement of the suit.
The original decree, which was by consent, directed that the defen-
dant was to pay the amount found by the referee (Mr. Belcham-
beis) on giving his decision. 1t was after such decision the widow
died. She had offered to convey for the price determined befors
her death. It is immaterial whether it is considered an award or
merely a direction for payment. The contract was complete

(1) (1586) L. R, 18 Q. B.D,, 7.
(2) (1883) L B., 24 Ch. D,, 439,
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before her death and she could enforce it, The suit has been pro- 1900
perly revived in the name of tho sons. The widow became en- (oo
titled to the money before her death, and her sons representing her ~ Mowey
estate are now entitled to that sum, The order obtained upon the DASSEE
original decree was by consent treated as a referonce to arbitra~ Ram KINKUR
bion, Tt istoo late now for the defendant to say that it was not a Dowe.
proper reference to arbitration, having herself been a party there-

to, having throughout the proceedings deseribed it as such, and also

having treated the finding of Mr, Belchambers as an award upon
arbitration. Under s. 523 of tho Code of Civil Procedure

parties may refer any matters in difference between them to an
arbitrator and get a decree upon such reference, and they may

also refer mabters outside the scope of a peading suit ; the objeo-

tions arc therefore purely technical. The suit has beén properly

rovived in the names of the sons of the widow, and although the

appellant could have appealed from the order of revival there was

not any appeal from that order within the time given by the Limi-

tation Act. ‘ |

8, 54 of the Transfor of Property Act merely saysthat a-contract
for sale docs not of itself ereate any intorest in, or charge on, such
property : see s. 40 of the Act which shows that the purchaser
acquires a right under that section which he can enforce against
a gratuitous transferee, &. The purchaser also takes the risk of
destruction of the property from the date of the contract.

Sir Grifith Evans in reply ;—Under a contract for sale the
equitable interest in the property does not pass to the intending
purchasers under the Transfer of Property Act. It has no effect
on the plopexty ‘What the defendant agreed to purchase was
the life interest of the WldOW, which has terminated. What has
the defendant to get for the purchase moncy, and what cenvey-
ance can the sous execnte ¥ The decree made upon the alleged
award is bad, as there could have been no award at all.

Cur. adv. vuls,
1900, Deornper 21, The Court (MacLuay, C. J., Prinser aud
Hivy, JJ.) delivered the following judgments :—

- Maonzay, O. J.—The ouglnal plaintiff in this suitwas one
Sreemutty Denomoney Dasses, a Hindu widow; and on- the 16th
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‘September 1898, she brought an action against the defendant,
~ Chooney Money Dassee (the present appellant) alleging in effect
“that the defendant had wrongfully trespassed and eneroached

upon the plaintiff’s propeity, and asking for a declaration that the

Ram KlNKUR defendant had no right to do what she was doing, foran injunction,

-PUTT.

damages, and costs.

The plaintiﬁ’s: case was briefly as follows : Her husband died
‘many years ago leaving herself and two sons, Hari Das and Ram °
Kinkaur, surviving him, and lew}ing as part of his estate a certain
house in Calsuttaknownas No. 6, Gobinda Chunder Sen’s Lane.
"This house was eventually partitioned, and .on the 16th June 1900
one-third of the house in question was allotted to the plaintiff to
be held md enjoyed by her as a Hindu mother during the term of
“her natural Jife, By divers conveyances and acts in the law the
defendant ultimately became the owner of the whole house,
‘subject to the above interest of the plaintiffin one-third of it.
“According to the plaintiff’s sfory the defendant then demolished a

portion of the buildings allotted to the portion of the premises,
allotted to the plainfiff for her life, and committed other acts
“of trespass, and hence the action. The defendant by her written

L3

" statement denied the alleged encroachment and trespass: On or

about the 22nd June 1899 the plaintiff presented a petition to- the

" Court, and in paragraphs 4 and 5 stated as follows:—

“THat it has been arranged between the -parties, that this suit
‘should be settled on the following terms, viz., that the deferidant
shall buy the plaintiff’s share and interest in the disputed property
at a price to be settled by Babu Jodu Nath Sen of Sib Narain
Dass’ Tave and- Babu Bepin Behari Dhur of *98, Clive Street,
Calcutta, as arbitrators,"and in case of difference betwéen ‘them

“the question of the price is to be referred to the’ umpirage of

R..Belchambers, Esquire, the Registrar of this Honourable Court,
whose decision will be final and binding on both the parties,

" That on the payment by the defendant to the plaintiff’s attor«
ney of the sym tobe fixed by the said arbitrators or thé umpire, ‘
as the case may be, the plaintiff will convey all her share and
right in the said property to the defendant or as she may direct,”
and the ‘pet‘itiqnevr asked for an grder referring to the i‘;arbit_ration
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of the arbitrators named “to seftle the price of the plaintift’s

interest and shave in the disputed property,” and for further relief

consequential upon that price being so determined.

On the 22nd Juse 1899 the order setout at page 7 of the
Paper Book* was rm_de, and this order, to my mind, has created
tho difficulty in the case. [t provided for a veference to two
persons named to “ sottle the price of the plaintiff’s share and
interest in the disputed property,” with a proviso for reference, in
the case of differcnce, to Mr. Belchambers, the Registrar of the
Court as umpire, and ordercd, that upon payment by the defendant
to the plaintiff’s attorney of the price, soto be settled as aforesaid,
by the said arbitrators or umpire, as the caso may be, the -plaintif
to convey all her shave and interest in thesaid property to the
defendant; {rec from incumbrances, if any, ereated by her. This
order, [ understand, was made by consentaud in chambers, and,
apparently, without any diseussion. It evidently purports to be
made under s. 506 of the Code of Civil Procedure.

- The matter then proceeded : the arbitrators differed ‘as to the
prico ; and Mr. Belchambers found the price to be Rs. 2,850,
tleatmcr tho plaintiff as entitled to an absolute inferest in the
propérty. This so-called award was dated the ith September
1899, and the phmﬁxﬁ” died on the 13th of the same month, after
having, as -is alleged, oﬁ’ered to execute a conveyance to thc
defendant, and after demanding Rq 2,850, as the purchase money,
determined by M. Be]ehqmbms By an ex parte order dated
the 18th September 1899, her sons, Fari Dis and Ram Kinkur
were upon their own pehtwn p]aced upon the record in the stead of
the deceased phmhff, as hel heirs 'md represenfatives. On the
16th Novembex 1890 the” defendant gave. notice of motion to
discharge the above ez parte order.

The application to discharge this ez parie order, ag also, as I
understand, an_application for judgment ou Mr. Belchambers’
award came before. Mr... Justice: Ameer Al sitting on the
Ouomql Sldc, who lefused bo set aside the order of -the 18th of
September 1899, and g:we Judgment in terms of the award ‘of
Mr. Belchambers under s, 522 of {he Code of Civil Procedure.

A o ahle, pp ]'56,‘ 157,
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( 1900 Hence the present appeal.
- CHOONEY We have then to deal with two points :—

Mox .
.»Dfsléi; (1) Whether the Judge in the Court below was rightin

Ray Bogog Teusing to discharge the order of the 18th September 1899, and

‘Dorr. (2) If so, whether he was right in giving judgment in terms

of the award under s, 522,

Upon the first question, whilst it is perfectly-true that we are
not dealing with the case of the heir to the property which has
been injured seeking to carry on the action commenced by his
predecessor in title for damages for that injury, as, in the present
case, Hari Das and Ram Kinkur have no interest in the property
which belongs to the defendant, it is, 1 think, at least doubtful
whether the principle of the cases of Oakey § Sons vi Dalton (1)
and Jones v. Simes (2) rather than that of .Pisllips v. Homfray
(3) does not apply. DBut be that as it may, the order of the 22nd
June must be taken into consideration in dealing with this part of
the case, and that order appears to me to makea substantial
difference in arriving at our conclusion, That is still a subsisting
order : it has not yet been discharged, and we are bound therefore
to give some effect to it, 1t changed the position of the parties
in the litigation. So far as one can judge, it was intended to- be g:n
order to give effect, in some shape or other, to the compromise at
which the parties had arrived ; it obviously contemplated the pajr-
ment to the plaintiff of the purchase money awarded with a conse-
quent conveyance by her, Assuming for the moment that Hari
Das and Ram Kinkur as her representatives are, under this order,
entitled to the purchase money awarded—a point upon which 1
express no opinion—can it be rightly said that the right to sue for
it did not survive, or that they are not entitled to be placed in her
shoes so that they may be able to receive it, and to enforce the

“order of the 22nd June? Was it intended that all the proceed-
] ings under this order were to determine on the death-of the origi«
val plaintiff ? I think not. The order of the 18th September is,
perhéps, not very happily or carefully worded, but it must, I
(1), (1887) L. R., 35 Ch. D., 700.
(2) (1890) L. R., 43 Ch. D,, 607,
(3) (1883) L. R, 24 Ch. D., 439,
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think, be regarded as an order enabling Hari Das and Ram . 1900
Kinkur to proceed with the suit, as it then stood, that is, as modi- m
fied or partially determined by the order of the 2201 June, in which ~ Moxsy
view, h'wmg regard to the terms of that order, I think the Court DAqSEE
below was rlght in its eonclusion upon this part of the case. In Ray KINKUR
short that order gave the plaintiff certain fresh rights, or, at least ‘Dutr.
possible rights, in respect of which the right to sue survived to her
representatives, On this point, then the appeal fails. .
Upon the second point, I, unfortunately, am unable to agres
with the learned .Judge in the. Court below, He has declared
that the award ought to be carried into effect. What is there in
the so-called award to carry into effect? Mr. Belchambers has
only determined the amount of purchase money ; he has done
nothing else. The appellants say the amount has been determined
- upon a wrong principle, ¢iz., upon the view of the mother having
an absolute interest in the one-third share, when she had only the
interest of a Hindu mother. I say nothing about that now.-
The difficulty arises from the terms of the order of the 22nd
“Juno and from the circumstance that it appears to have been
treated as if it weve one under 8. 506 of the Code. 1t may well
be that it was intended, in making that order, o make one
under s.506; but obviously it cannot properly be regarded
as one under that section, for what the so-called avbitrators
and umpire ‘were to decide was not any matter in difference
between the parties in the-suit but merely ‘o seftle the price of
tho plaintiff's share and interest in thedisputed property. . They
" were, in effect, father;,valuators -than arbitrators ; (see Cabvus-
Witson v. Greene) (1) and if the reference were notproperly a
. reference. under 5. 506, it is reasonably. clear that no order
could properly be made under s. 522, the section under which' the
~ learned Judge purported to act. This seoms fo conclude the
matter. L. may add that this point, which has. been carefully
. argued | befme us, does nob appen, s0-faras. one can Judga from

- his ]udgmenb to have been.drawn to the .attention of the Judge

-in the Court:below. The appeal, then, succeeds on this point.

. Then whab is the proper GOUISG to be pursued? Ithlnk
:t{hw order of the Court - below” must be. dxsohmged and the case

(1) (1886) L. B, 18G. B D,, 7.
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1980 remanded to the lower Court with liberty to either party to apply
EDNEY to that Court as they may be advised. 1f the present respondents
g;’;g consider they are entitled to the purchase money as determined
. by Mr. Relcbambers, it may be that they can make a proper
R“Bﬁ;m”“ application tothe lower Court for an order directing payment to
" them ; but I express no opinion as to whether t‘hejf are so entitled,
nor has that question been, as yet, determined by the Court of
First Instance. If on the other hand, no step be taken by the
“respondents it will, probably, be open fo the appellant to apply
to the lower Court for an order determining the litigation for
want of prosecution. But I do notsee that we can properly do
more, at the present juncture, than remand the case. As regards
costs the victory has been divided, and there will be no costs of
the dppeal, the niore so as the present appellant was a consent-
ing purty to the order of the 22nd J une to which 1 attribute
most of the difficulty which bas arisen. As regards the costs of
the liearing before Mr. Justice Ameer Ali each party will bear
liis own costs. We do not interfere with his order refusing” to
discharge the order of the 18th September,
- Prinsgp, J,—I am of the same opinion.

Hitt, J.—1 am alsé of the same opinion,
Cuse remanded.,

Attorneys for the appellant : Messrs. Watkins 4 Co.
Attorneys for the respondents: Mr. N. . Bose and Babu

Sarat Chunder Dutt,
B. D. B.

CRIMINAL REVISION,

Before Mr. Justice Prinsep and My, Justice Handley.
1900 LAL MAHMUD SHAIK, CompraiNaNT (PETITIONER) v, SATCOWRI
May 7. - BISWAS AND OTHERS, AccUsED (Qrrosite PARTY). *
Compensation—Order of payment of compensation and imprisonment in de-
fault of such payment— Legality of suck ordér—Compensation récoverable
as fine— Code of Criminal Procedure (Act ¥ of 1898), ss. 250, 386, 357,
388, and 359.
A Magistrate passed an order under s. 250 of the Code of Criminal Procp.
dure directing the complainant to pay compensation in a certain sum, and he

# Oriminal Revision No. 2556 of 1900, made against the order passed by
8. L. Gupta, Esq., Deputy Magistrate of Narail, dated tlie’ 24th of Febauary

1900.



