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Before Mr. Justice Ameer Ali and My, Justice Brett.
NIZAMUDDIN (DerexpAnt No. 1) ». MAMTAZUDDIN AND ANOTHER
(PLAxNTIFFS.) #

Landlord and Tenant—Bengal Tenancy Act (VIII of 1885)—Bengal Act

VIII of 1869—Suit for ¢jeciment—Forfeiture—Denial by tenant of
landlord’s title— Denial in written stutemant,

In a District where the relations of landlord and tenant are regulated by
tho provisions of Dengal Act VIII of 1869, a tenant denying bis landlord’s
title forfeits his tenancy, and entitles the landlord to a decreo for ejectment,

provided there has been an express denial of title prior to the institution of
the guit.

A denial, however, in the writlen statement would not operate as a
forfeiture. Prannath Shaha v, Hadhu Khule (1) followed.

Tug plaintiffs sued for tho ejectment of the principal defendants
(dofondants Nos, 1 to 4) from the disputed lands on the declara-
tion of their title by purchase. They alleged that in execution of
a decreo for specific performance of a contract of sale obtained
by them against the vendors, defendants Nos. § to 7, they obtained
a kobala in vespech of the disputed lands executed in their favor
through the Court on the 19th Pous, 1302 B. 8. (2ad January
1896). It was farther alleged that the prineipal defendants had
held the lands under the former owners, the vendor defendants,
in bhagi jote in 1299 B. 8. (1892-33), ard were since occupying
the same, although they had no right to do so; that the plaintiffs
after having purchased the said lands as aforesaid, verbally asked
the principal defendnnts to deliver possession of the sameto them,
but that they refusod to do so, by denying the title of the
plaintiffs,

- ‘The defendant No. 1 contended, inter alia, that the disputed
lands appertained to their taluq Raj Bullubh, and not to talug
Lakhan Deb, as alleged by the plaintiffs, that the alleged vendor
defendants had no proprietary titleto the same, and thathe never
obtained bhag jote thereof from the vendor defendants.

& Appeal from Appellute Decree No. 2182 of 1898, against the decres of
Babu Shyam Kishore Bose, Subordivate Judge of Sylhet, dated the 2lst -of

July 1898, confirming the decree of Babu Tara Prassanna Dass,- Munsif of
Sylhet, dated the 1st of December 1897,

(1) (1886) I. L. B, 13 Cule, 96.
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The Munsif held on the evidence that the vendor defendant

Nizanuppiy V0. & had been in possession of the disputed -lands by receipt of

V.
MAaMTAZ-
UDDIN,

rent from one Fyroddi within 12 years next before the institution
of the suit. He also found that the disputed lands appertained
to taluq Lakhan Deb, and decreed the suit. '

On appeal by the defendant No. 1, the Subordinate Judge
confirmed the decision of the Munsif. With regard to the ground
taken by the appellant that the principal defendants could not be
evicted withont notice, as according to the plaintiffs’ own case they
had tenant right, the Subordinate Judge held that they were not
entitled to any notice, as they had denied their landlord’s title.
He also found that the disputed lands had belonged to the plain-
tiffs’ vendors and passed by sale to the plaintiffs.

The defendant No. 1 appealed to the High Court.
1900, JuLy 30. Moulvie Serajul Islam, for the appellant.
Babu Gobinda Chandra Das, for the respondents.

Cur. adv, vult,

1900, Avgust 3. The judgment of the High Court (AmMEER
ALl and BrETT, JJ.) was as follows :—

The suit out of which this second appeal arises was brought by
the plaintiffs to recover pessession from the principal defendants
of 3 kedars of land appertaining to taluq Lakhan Deb; that the
plaintiffs had purchased the same from the vendor defendants
who, not having exetéuted a kobala, were sued therefor ; and upon
a decree obtained'by the plaintiffs the kobala was executed by
them in respect the said land. They further allege that the
principal defendants were holding the lands in question ander
the vendors of the plaintiffs, under a bhagidar jote right, and
that after the execution of the kobala they asked the defendants
to give them possession, and upon their refusal to do so they
bring this suit to obtain khas possession. They base their cause
of action upon the refusal, and put the date as the 19th of Pous
1302 B. S., the date of their purchase; and also the 5th of
Joist 1303 (17th May 1896) when the principal defendants were
verbally requested to give up the lands.

The defendants, among other pleas, alleged that the land in
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suit apportained to mehal Raj Bullabh and not to talug Lakhan 1900
Deb ; they farther alleged that the vendors of the plaintiffs had i
no title ; that as a matter of fact, one Shihjoy Surma and others €.

. ‘ e MawmTaz-
were proprietors of a 2 annas share, which the defendants o po
had purchased from them, and that in rvespect of the remaining
4 annas, they were in possession of the same, by virtue of a

ryotd title derived from Brojo Mohan Chowdhry,

The Munsif in a judgmont, which is by no meaus satisfactory,
held against tha defendants and made o decres in favour of the
plaintiffs.

The defendants appealed to the Subordinate Judge who sets out
in full the allegations of the parties ; and deals with the principal
questions involved in the case, and with which we are concerned
in the present appeal. One of the ohjections taken hefore the
learned Subordinate Judge against the decree for Zhas possession
was that, inasmuch as, according to the plaintiffs’ own showing,
the defendants had a tenant right, they could not be evicted with-
out mnotice; and the learned Subordinate Judge dealt with that
question first. He says : “In the writton statcment the tenant’s
right was not set up; on the contrary the defendants expressly
denied havingiheld as tenants. It is, however, elearly proved in the
case that previously one Fyroddi held the Jand as tenant under
the plaintiffs’ vendors, and that subsequently the defendants them-
selves held the land as tenants under the said vendors. The plain-
tiffs’ case is that on their demanding the defendants o surrender
the land, the latter denied the plaintiffs’ title and thus forfeited the
tenants’ right ;” and then he adds : « I, therefore, find that thera
was a denial of plaintiffs’ title.” = The defendants appear to have
contended before him that the statement made in the plaint and
proved in the case did not amount to a denial of plaintiffs title, but
only refersto their right to re-enter, With reference to that con-
tention the learned Subordinate Judge says as follows : “ Reading,
however, the statement in the light of the written statement in
which the defendants most clearly denied the plaintiffs’ title and
their vendors title to the land, I can have no doubt that by the
previous statement the defendants meant to deny not the plain-
tiffs’ right of re-entry only, but also their title to the land itself.

That being so, the denial operated a forfeiture, and the defendants
10
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were, therefore, entitled to no notice.” He accordingly affirmed
the deeree of the First Court,

The defendants have appealed to this Court from the judgment
and decree of the Subordinate Judge; and the question which
we have to determine in this case is whether the order for khas
possession was right and proper under the circumstances.

Under Act VIII of 1885, there is no forfeiture arising out of
a denial by the tenant of the landiord’s title. On this question
we need only refer to the case of Debiruddi v. Abdur Rahim (1). In
that case the tenant had persistently denied tbe landlord’s title, and
yet the learned Judges held that the Bengal Tenaney Act does not
recognize forfeiture on the ground of the denial of the landlord’s
title. But the present case has arisen in a Distriet where Act VIII
of 1885 is not applicable, and the relations of landiord and tenant
are still regulated by the provisions of Bengal Act VIII of 1869,
and although there is no provision in that Aet providing that a
tenant denying his landlord’s title should forfeit his tenancy, it has
been held in several cases, which have proceeded chiefly upon
considerations of the Knglish law, that such a denial would cause =
forfeiture. As atpresent advised we do not wish to dissent from
that view ; and we must, therefore, take it that if the defendants
denied before suit the title of the landlord it must be held that
they have forfeited the tenancy. But a penal provision of this
character can be enforced only upon an express denial ; it must not
be inferential or proceed upon an ez post facto circumstance, For
example, the Subordinate Judge refers to the written statement
to explain what transpired previously between the plaintiffs and
defendants. A denial, however, in the written statement, as has
been held in the case of Prannath Shaka v. Madhu Khulu (2)
would not operate as a forfeiture, The cause of action must arise
before the institution of the suit ; the real .question for determina-
tion, therefore, is whether there was an express denial by the
defendant prior to the institution of the-suit. If what transpired
before suit is ambiguous in its character, it would be irregular and
hardly in accordance with the principles of law to refer to the

(1) (1888) 1. L. R, 17 Cale., 196.
(2) (1886) 1. L. R., 13 Calc., 96,
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written statement to explain the intention of the defendant, for
that would be proceeding upon a mere inference. The learned
pleader for the appellant desived to refer to the evideuce toshow
that what took place before suit did not amount to a denial of

plaintitfs’ title, [n second appeal we ars unable to look into the:

evidence to see whether there was or was not an express denial of
the landlords’ title in this case. Having regard, however, to the
circumstances to which we havealready adverted, we think this
ease must bo sent back to the lower Appellate Oourt for the pur-

pose of coming to a finding on the point of the express denial upon’

which alone the forfeiture can be based.

il

The appeal will remain on the file of this Court. The learned
Judge will make the return of his finding within a month from
the dato of the receipt by him of the record,

M. N. R, | Cuse remanded.

Before Sir Francis W. Maclean, K.C.[. 1., Clief Justice, Hr. Justice
Bunergee and My, Justice Stevens.
ISHAN CHANDRA DEY (Deresvant) o GONESH CHANDR PARSI
AND opiERS (PLaineiers), ¥

Registration Aet (111 of 1877), 8. 80— Priority— Reyistered and unregistered
documents— Purchaser under a vegisiered deed whether entitled to priovity
over purchaser in eveculion of « subsequent decree abtuined by a prior
mortgagee under an unregistered deed,

A purchuger of immoveable property under a registared deed of sule is
entitled to priority over a purchaser of the same property in execution of o
subsequent decrée obtained by o mortgagee under a prior unregistered
deed,

Baijnath v. Lachmarn Das (1) dissented frotn,

Trrs appeal arose out of an action brought by the pl‘untxﬁ'a to
recover possession of a certain plot of land on declaration of their
titlo thereto. The lands in dispute admittedly belonged to the
defendant No. 2 and to the predecessors of defendants Nos. 3 to 5.
On the 20th Pous 1297 B.S. (3rd Janusry 1891) these defendants

# Appeal from Appellate Decres No. 2390 of 1898, against the decree of
Bahu Bujendra Coomar Bose, Subordinate Judge of 24-Pergunmabs, dated the

27th of July 1898, affirming the decree of Bubu Chandi Charan Sen,.

Muonsif of Alipur, dated the 21st of Febenary 1898.
(1) (1885) L L. R, 7 AllL, 888,
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