
VOL, X S V III .] cJaLCUTTA S E R l i S .  l i f

B efore Mr. Justice Rampini and Mr. Justice Pratt.
1900P A R A M E S W A R  N O M O SUD RA  (PEFENDANT)t^. K A L I  M O H UN  

N O M O SUD RA ( P l a i n t i f f  ) .®

TAmitation— Bengal Tenancy A ct  ( V l l l  o f  1885 ) , sch. I l l ,  art. 3— Suit 
fo r  recovery o f  possession hy an occupancy raiyat— Dispossession h j 
landlords, fractional, sole, or entire body o f— Occupancy raiyat.

The period witliio wliicb an occupancy raiyat can sue to recover posses* 
sion o f land from  which he has been dispossessed by hia landlord, is two 
years as laid down in art, 3, sch. III  o f  the Bengal Tenancy Act, whether 
Buch dispossession be by a fractional landlord, the sole landlord, or the entire 
body o f landlords.

Joolmutty Bewa v. K ali Prasanna R oy  (1) referred to.

T his was a suit for declaration o f the plaintiff’ s right to a 
holding and for recovery o f  possession o f the same. ‘ The plaintiff

® Appeal from Appellate Decree No. 1071 o f 1898, against the decree o f  
Biibu Mohendra Nath Roy, Subordinate Judge o f  Mymensingh dated (he 
2Ist o f January 1898, reversing the decree o f  Babu Brojendra Lall Dey 
MunsiS o f  Kishoregunge, dated the 23rd o f  December 1896.

( I )  JOOLMUTTY B E W A  and o th e r s  ( P l a i n t i f f  )  v. K A L I PRASANNA 
ROY AND OTHERS (D e p e n d a n ts ). J

Limitation— Bengal Tenancy A ct { V I I I  o f  1885), sch  I I I ,  art. 3— Suit hy 
occupancy raiyat for  recovery o f posBession o f  land after dispossession hy 
landlord— Dispossession at the instigation o f  co-sharer landlord.

T h is suit was instituted for recovery o f  possession o f certain land from 
which the plaintiff, an occupancy raiyat, was dispossessed by the defendants 
Nos. 1, 2 and 3 at the instigation o f  the defendant No. 4, who was a co-sharer 
landlord.

The defendants pleaded that the laud in suit did not appertain to the 
taluq, o f  which the defendant No. 4 was a co-sharer, but it belonged to a 
taluq o f which the defendant No. 4 was the sole proprietor, and that he 
had 1st the land in question to the defendants, Nos. 1, 2 and 3, who were in 
possession o f  the same as his tenants.

J Appeal from  Appellate Decree No. 1513 o f 1892, against the decree o f 
C. M, W . Brett, Esquire, District Ju<ige o f Dacca, dated the 22nd o f  June
1892, affirming the decree o f  Babu Mohendra Nath Roy, Munsif o f  
Manikgunge, dalfcd the 13th o f  November 1891,



1900 alleged that it belonged to his father Kancha Changa, and that
P a r a m e sw a b  father’ s death, he let it out in hurga to one Fedu Ohanga
N omosddra whom the defendants forcibly dispossessed.

K a li  M ohun  The defendant No. 3 contended that the plaintiff not being in 
possession of the land in dispute within twelve years of the institu­
tion of the suit the claim was barred by limitation ; and he further 
alleged that before the partition of the original taluq comprising 
the land in suit, he having been a part-proprietor o f the said taluq 
was holding some land as khamar and some as jo te ; and
after the partition the land in dispute having been included in 
another malik’s share, he continued in possession o f the disputed
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tJotli the Lower Courts were o f opinion that the claim was barred by 
limitation sib prescribed by sch. I l l ,  art. 3, o f  the Bengal Tenancy Act, 
and they accordingly dismissed the suit.

The plaintiff appealed to the High Court,

1893, A u g u st 8 . Dr. Rash Behary Ghose, Babu ScirotZtt Charan Mitter, 
and Babu Sarat Chunder Roy^ fo r  the appellant,

Babu Harendra Narayan Mitter for the respondents.
Cur. adv. w it.

1893, A u g u st 15. The Court (  T r e v e ly a n  and Rampini, JJ.), owing to 
dome Conflicting deciaions o f  the Court on the question o f  limitation involved 
in this case, referred the appeal under Rule 2, Chap. V o f  the High Court 
Rules, for the final decision o f a Full Bench, in the follow ing terms : —

“ This appeal is against a decree o f the District Judge o f Dacca, who has 
held the plaintiff’s suit to be barred by limitation.

“  The plaintiff alleges that he is the occupancy raiyat o f  certain land ; 
that the defendant No. 4 is one of their landlords (*. e. a co-sharer landlord); 
and that be, with the assistance o f  defendants Nos. 1 , 2 , and 3 has dispossessed 
the plaintiff from the land, or rather that the defendants Nos. 1 , 2 and 3 at the 
instigation o f  defendant No. 4 have dispossessed him. It  is admitted that 
the defendants Nos. 1, 2 and 3 are in posseB sion  o f  the land. In these 
circumstances the plaintiff seeks to recover possession o f the land.

“  The defence is that the land in dispute does not appertain to the taluq o f  
which the defendant No. 4 is a co-ehaier landlord. It  is said it belongs to a 
taluq o f which the defendant No. 4 is alone the proprietor, and that he has let 
the land to the defendants Nos. 1, 2 and 3, who are now in possession o f  it 
as his tenants.

“  The Lower Courts have dismissed the suit, holding that it is barred by 
the two years’ rule o f  limitation as prescribed by art. 3, ech. f t l  o f  the Bengal



land in joic right under the said malik by whom the plaintiff was ipoo,
dispossessed ; and he (the plaintiff) not having brought this suit
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within two years of such dispossession his claim was also barred by ^omosotka' 
limitation as specially prescribed by art. 3, sch. JII of the Bengal 
Tenancy Act. He also alleged that the plaintiff abandoned the jote N omosodra. 

after the death of his father some fifteen or sixteen years ago.
The Court of First Instance was of opinion that the claim was 

barred by the twelve years’ rule of limitation, and it dismissed the 
suit.

The Subordinate Judge, on appeal, hold that the suit was not 
barred by twelve years’ limitation, nor had the two years’ rule of 
limitation any application, to this case, it not being “  a case of dis­
possession by the landlord nor by the entire body of landlords,”  
and he accordingly decreed the plaintiff’s suit.

Tenancy Act for suits to rocovor posseasiou o£ land ukimod by the plaintiff 
as an occupancy raiyat.

“Ih appeal it haa been conteiuleil lieforo ua that the deciaioti of £!ie Lowei' 
Courtis wrong, imiHinuch iia in the cases of Ram/anee Bihe v.Amoo Beparee
(1) and Chunder Kkhore Deij v. Rajhishore Mozumclar (2) it has bo6u hold 
that this rule of Hmitntioii only applies to auits bi'ought by a raiyat against his 
landlord, ami not to auita brought against third parties, In the former oJ 
tliess cases it is said the rule (loos not apply to suita brought against a third 
party %vho is a trespasser, but this must mean a trespasaor as ragards the 
plaintiff or obo who is alleged to be a trespasser, as in both of these cases tlie 
defendants, in posBession of the disputed holding, were alleged to hold them 
as tenants under the plaintiffs landlord, and in the former case the defendant 
was found to hold as tenant under the landlord. Now, if  these rulings be 
followed it would appear that the present suit is barred as against defendant 
No, 4, but not as against defendants Nos. 1,2 and 3, which is very anomalouSt

“ On the other hand the case o£ Sammati Dasi v, Eontarun QhwhrhuUi
(3), and that of Eamdhan Bhadm v. Ram Kumar Dey (4), have been relied

(1) (1888) I .L . B., 15 Calc., 311
(2) (1888) I. L.E., 15 Calc,, 450;
(3) (1899) L  L. E., 16 Oalc., 741.
(4) (1890) L L .E ., 1 7 G a !o .,m



a 900 The defeudaat appealed to the High Court.

P a e a m e s w a r  Babu Gohinda Ohunder Den Roy fo r  the appellant.
N omosudra

Babu Dwarka Nath Chakravarti for the respondeat.
K ali M ohun

Nomosddba, The judgment of the Court (R am pini and P ratt , JJ.) w a s

delivered by

Rampjni, J. —This is an appeal against a decision of the Subor­
dinate Judge of Myinensingh, dated the 21st January 1898.

The suit was one for recovery of possession of a ioie after 
establishing the plaintiff’s right to the same. The plaintiff alleged 
that the jote belonged to his father, that, after his father’s death, 
he let it out in to one Feda Changa, and that the defen­
dants had forcibly dispossessed his burgadar.
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on, aud it hag been pointed out that in tho latter an opinion has been expressed 
that all suits for recovery o f  possession wherein an occupancy right may bo 
claimed are to be governed by the limitation prescribed in art. 3, Bch, I I I  
o f the Bengal Tenancy Act, This view has been supported by a reference 
to the report o f  the Select Committee on the Bengal Tenancy Act, in which 
it is said : “ W e consider that a moderately short period o f  limitation should
be fixed for the recovery by an occupancy raiyat o f  land comprised in hia 
holding, and follow ing the precedent prescribed by s. 81 o f the Central 
Provinces Tenancy Act, 1881, we have fixed the period at two yearfi from 
the date on which he is ejected."

“  But this expression o f  opinion appears to be only an ohiier dictum as the 
defendants in the case o f  Ramdhan Bhadm  v. Bam Kumar D ey (^l) were 
the landlords only, and not the tenants put in possession o f  the land by the 
landlords. An unreported judgment (in appeal from  appellate decrees 
Nos^ 295 and 296 and 54.  ̂ to 556 o f  1892, and Rule No. 282 oE 1893 disposed 
o f  on the 21st April 1893, by G h o se  and G obdon, JJ .) has also been cited 
to us.

“  The facts o f  the case dealt with in that judgment are similar to those o f 
the present case, both the landlord and the persons to whom the landlord had 
let the land being made parties defendant. In these cases the learned Judge 
o f the Lower Appellate Court had held, as contended b y  the appellant in this 
case, that the suits were barred as against the landlord by the two years rule,

(1) (1890) I. L. R., 17 Calc., 926.



The defendaafc No. 3 alone contested the su it; and he urged 1900 
that the suit was barred b y the two years’ rule o f limitation, and P auameswar 
also by the twelve years’ rule of limitation, and that the plaintiff N omosudra 

abandoned the jote on the death of his father. K a li jAohdn

The Courts below have held that the plea of abandonment has 
not been established. But the lower Appellate Court has found that 
the suit ig not barred by the twelve years rule of limitation, and 
that the two years’ rule has no application.

The defendant No. 3 appeals; and his contention is that the 
two years’ rule of limitation, laid down in art. 3, of sch. I l l  
of the Bengal Tenancy Act, does apply as he is a fractional
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but not against the other defendanta, to whose case the twelve years rule ap* 
pliotl The learned Judges of this Court remanded the suit to the Lower Court 
in order that it raiglit find explicitly, whether the plaintiff liad been disposses­
sed by the landlord or by the other defeadants, that is, the persons in actual 
possession of the luiid, I f  it were found that the landlord defendant had 
really leased the land to the other defendants, and they had dispossessed 
them, then, it was said, the decree already passed by the learned District Judge 
should bo affirmed. But if it were fouad that tbo leases were only nominal 
leases, and that the aot of dispossession was really the act of the landlord, 
then the period of two years’ limitation would be applicable to all the 
defendants.

“ I t  will thus be soce that the law on this point is in an unsatisfactory 
state. I f  wo follow the two cases of i?amjanefi Bibeav. Amoo Beparee (1) 
and Chunder Kishore Dey v. Mapckhore Mozumdar (2), we must bold that this 
suit is barred by limitation as against defendant No. 4, but not aa against 
defendants Nos, 1, 2 and 3, and must find that tho plaiutiH may recover from 
the defandanta Nos. 1,2 and 3 what he cannot recover from the defendaiit 
No. 4, who has let the defendants Nos. 1, 2 and 3 into the land.

“ If  we follow the unreported decision of U hose and G ordon, J J . ,  we must 
Bimilarly hold that there may be different periods of limitation in the same 
case for a landlord, and for the lessees of the landlord, and if we hold that 
the period applicable to all defendants is two years, provided that the landlord 
has digposaessed the plaintiff and subsequently inducted the other defendants 
into tlie land, this would seem to ba at variance wiili the ruling in Mamjanee

(1) (1888) L L. R., 15 Calc., 317.
(2) (1888) I. L. R., 15 Calo., 450.



1900 co-sharer landlord. He says that he owns a 2^ hams share in the 
P a b a m b s w a b  in which the plaintiff holds the jotef and that, therefore, the
N omosudra plaintiff was bound to sne him within two years from the date of 

K a u  M ohun  dispossession.
N om osudra . learned Subordinate Judge on this point says: “  The two

years’ rule has no application in this case. This is neither a case 
o f dispossession by the landlord nor by the entire body o f landlords.”  
This somewhat sphinx-like utterance has been the subject o f much 
discussion before us. It appears to be capable o f several interpre­
tations. It may be interpreted as meaning that the plaintiff was 
not dispossessed by the sole landlord, or by the entire body 
o f landlords, but by a fractional co-sharer landlord, or it may 
mean that the plaintiff was dispossessed by a person who is 
not a landlord at all. The former o f  these interpretations 
is favoured by the appellant, and the latter by the respondent ; 
and in support o f  the interpretation which he favours the 
learned pleader for the respondent has referred to paragraph
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Bibee V. Amoo B epiree (1 ) ,  in which the defendants were not to have dis­
possessed the plaintiff, but to have been let into the land by the landlord, and 
yet tlje period o f  lim itation applicable was held to be tw elve years,

“ The case o f  Ramdhm Ehadra v. Ram Kumar D ey  ( 2 j  would eeem to us
to lay down a more correct and logica l rule and probably the one intended by
the framers o f  the Tenancy A ct, v h .,  that in all cases o f  dispossession an 
occupancy raiyat must sue fo r  possession within tw o years’ tim e. But the rul­
ing is an obiter dictum and m oreover the learned Judge who delivered the 
judgm ent in which it occurs does not seem to have adhered to it, in the un­
reported case above referred to.

“  In these circumstances, and, as we feel doubtfu l as to the correctness o f  
the rulings In the cases o f  Ramjanee Bihee v. Amoo Beparee (1 ) and Chunder 
KisJiore D ey  v. Raj Ki^hore ifo2M?ndair(3), we think it best to  refer the matter 
to a Full Bench, which we accordingly do. The questions we would propound 
to be answered b y  the Full Bench are : { a )  whether the period o f  lim itation 
prescribed b y  art. 3, sch. I l l  o f  the Bengal Tenancy A ct  applies only

(1 )  (1888) I. L . R ., 16 Calc., 317.
(2 )  (1890) I .L .  R ., 17 Calc.., 926.
3 )  (1888) I. L . R ., 15 Calc*, 450.



2 of the defendant’s written statement, in which the defendant i^oo 
states that he, having been a part malik of the said taluq̂  was p^r ĵ^eswar 
holding some land as Ichamar and some as jote, and that, after par- NoMosnoRA 
tition,the land under claim having been included in the other mali¥§ Mohcjn 
share, ho continued in possession of the disputed land in ]ote right Nomosxidba. 

under the said maW, by whom the plaintiff was dispossessed.
This, it is said, means that when the plaintiff was dispossessed, the 
defendant No. 3 had parted with his 2^ haras interest in the Iand> 
and was holding the land in dispute only as a tenant under 
some of the other maliks. W e are unable to feel certain as to 
which interpretation should be put upon the Subordinate Judge’s 
words ; and wo must, therefore, remand the case to him for a clear 
finding as to whether the defendant, when he dispossessed the 
plaintiff, as we understand it has been found that he did, was a 
co-sharer landlord, or had parted with his interest as a landlord in 
the land. I f  the finding of the learned Subordinate Judge be that 
the defendant No. 3 was a co-sharer landlord, then, we think, there 
can bo no doubt that the rule of limitation applicable is two years,
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to suite brought by aa occupancy nuyat for recovery of possession against 
his laudlord, or whether it applies to all sttite brought by an occupaacy 
raiyat for racovery of possession of his hulding ; (6) does it miike any diffier- 
encQ 89 regards the period of limitation applicable whether the occupancy 
raiyat is diBposaessed by the landlord defendant, who lias placed the other 
defendants to the suit in possession of the land, or whether the landlord 
defendant has let the laad to the other defendants, who have dispossessed the 
plaintiff with the landlord defendant’s couseat, but witboat his physical 

asaistanco ? ”

1894, Feb. 1. The judgment of the Full Bench (Pbtheram, 0. J ., Psra- 
SBP, O'KmEAa, Tekvelyan, and Ghose, J J .)  was aa follows ;-~

In this case we think that the statement in the referring order which is 
taken from the plaint that the person who ejected the plaintiff from the land 
waa the landlord really disposes of the question, and that the questioa 
whether the period of limitation mentioned in art. 3 of the 3rd sch. of the 
Bengal Tenancy Act applies to a person other than the landlord, does not arise 
in this case. In the result the appeal wiii be distuissed with costs,

V>. D. B. Appeal dismissed



1900 as laid down in art. 3 of soh. I l l  o f the Bengal Tenancy 
P a r a m e sw a b  rulings of this Court are to the eflfect that, when a land-
Nomosudba lord dispossesses his tenant, the two years’ rule is applicable ; and 

K a l i  M ohun that would seem to us to apply to dispossession by a fractional 
N om osddra . la n d lo r d  jig dispossession by the sole landlord or by the

entire body o f landlords. This, we think, has been already 
decided in the case of Joolmntty Beway. Kali Prasanna Roy (1) 
decided by a Full Bench of this Court on the 1st of February 
1894, which case, however, has not been reported. But that case 
was one of dispossession by one of tlie co-sharer landlords ; and 
it was held to be barred by the two years’ rule o f limitation, and 
although the Full Bench, to whom the case was referred by a 
Division Bench o f this Court did not deal with the question 
referred to them by the Division Bench, they dismissed the 
appeal, and thereby affirmed the finding of the District Judge 
who had dismissed the appeal before him as barred by the two 
years rule o f limitation, the dispossession, as we have said, being 
by one of several landlords. W e have no hesitation in following 
that ruling. But even if  the question had not been already decided, 
that is the view we would take.

The pleader for the respondent urges that the plaintiff’s jote 
is a non-occupancy holding. But wo think that this point was 
never raised in the Court below. The case in the Court below 
proceeded upon the assumption that the plaintiff’s jote was an 
occupancy holding ; and that we consider was what he pleaded 
it to be, because he said in his plaint that it was an ancestral 
jote, which was never denied by the defendants.

In ' these circumstances we set aside the decree o f the Lower 
Appellate Court and remand the case to the Subordinate Judge to 
be disposed of in accordance with the above observations.

The costs will abide the result,

B. D. B. Case remanded,
(1 ) See ante p. 127.
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