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English cases cited by the learned pleader for the appellant can 
assist us in any way in interpreting the provisions o f thai section. 
In the absence o f any Indian anthorities to the contrary, we must 
hold that the 15 days’ notice referred to in the section means 15 
clear days, and we do not think that the terms of this section have 
been complied with by the plaintiff. In this case the. plaintiff seiY- 
ed his notices on the defendants on the 16th Falgoon, and requir
ed them to qnit the land on the 30th of the same month, so tho 
defendants had only 14 clear days’ notice and the notice to quit 
i  ̂ bad.

On this gronnd then we must affirm the decree of the Lower 
Appellate Court. The appeal is accordingly dismissed with costs.

51. N. B, ' Appeal dismissed.

1900.
A ugustl2^.

Before Sir Francis W , Maclean, K.C.LE.^ Chief JuBiice and 
Mr. Justice Banerjee.

BHOLAHATH DASS and a ro th es  (JcoaMEST-DEBToas) u. PRAFU LLA 
N ATH  KUNDU CHOW DH RY (D ecrm -h old er). ®

Res jndkata— Order in execution o f decree— Li.niialion— application 
f o r  execution refmecl and judgment-debtor's objection m  to limitatian dis- 
allomed^Effeet o f suck an order in a subsequent applicatioii fo r  exe
cution.

Oa an application for execution an onler for attachment having been 
issued, the jadgment-debtor objected to the execution on tlie ground tiiat 
it wfts barred by limitation. After eeveral adjournments granted at the 
instance o f  the decree-bolder, neither party having appeared at the date o f 
bearing, the Court by its order refused the applieatioa for esecutioa and 
disallowed tho objection o f the judgment-debtor. On a subsequent appli- 
cation by the decree-bolder the jadgment-debtor again objected to the ese- 
cutioa on tho ground that, inasmuch aa the previous application was barred 
by liraitation, the subsequent application was also barred. Held^ tliat the 
judginent-debtor was not precluded from raistag the objection lhat the pre- 
vious application was barred by limitation.

Mungul Pershad Dichit v. Grija Kant Lahiri (1 ) difitingnished.

® Appeal from Order No. 92 o f 1900. against the order o f H . R. H. Cose 
Biatrict Judge o f Hooghly, dated the 8 th o f  December 1897, reversing the 
order o f  Babu Gopal Krishna Ghose, Munsif o f  Howrah, dated the 31st o f  
August 1899.

1̂) (1881) I. L. R., 8 Calc., 51 j L. B., 8 I. A., 123.



This appeal arose out of an application for esecution o f a 1900 
decree. The appliciatiou was made ou the 26th November 1896, B bo lanath  

On this a notice was issued upon the judgraent-debtors, which, was Dass 
duly served. The decree was then, transferred to another Court in Piufulla 
consequence of a change of jurisdiction. An order of attachment 
was issued by the second Court. The judgment-debtors appeared 
and objected to the execution on the ground that it was barred 
by limitation. The ease was then adjourned several times prin
cipally at the instance of tho decree-holder, and at the time of the 
hearing neither party having appeared the Court by its order 
refused the application for execution and disallowed the objection 
of the judgment-debtors. It appeared that the case was adjourned 
at the instance of the decree-holder to enable his pleader to 
produce authority in support o f his contention, and that there 
was nothing to show that the Court disallowed the objection of 
the judgment-debtors on the merits. A second application for 
esecution was made by the decree-holder on the IXih July 1898s 
and the judgment-debtors objected that inasmuch as the previous 
application was barred by limitation the subsequent application 
for execution was also barred. Tho first Court held that the 
application was barred by limitation. On appeal the Lower 
Appellate Court reversed that decision.

Against this decision the judgment-debtors appealed to the 
High Court.

Babn Mohendra Nath Eoy for the appellants.
Ml*. Z7, P, Roy and Babu Soshi Sehliur Bose for the respondent.
1900, A ugust 6. Babu Mohendra Nath Roy contended that 

the judgment-debtors were entitled to reopen the question of 
limitation. In the previous application for execution the order 
passed was that the application for esecution be dismissed for 
default and the objection of the judgment-debtors be disallowed.
There was no adjudication on the merits of the case, and therefore 
it would not be a bar to an adjudication whether the previous 
application was barred by limitation or not. The cases of Dhonkal
Singh v. Phakkar Singh (1) and Tikshar Rat v. Parbati (2)
supported this contention. In the case of Mungul Pershad

(1) (1893) I. L. B., 16 All., 84.
(2) (1893) I. L. K., 15 All., 198.
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1900 DicMt V. 6rrya Kant Lahiri (1) there was no objection as to 
BHOLiKATa ^^^cutioa taken ou the gronnd of limitation. On the other hand 

Da88 the validity of the attachment was admitted in that case.

Pbaf(tll4 Mr. U. Hoy for the respondent.— T̂he case came withiii 
the principle laid ^own in the case of Munpul Pershad Dichit v, 
Grija Kant Lakiri (I ) . In this case notice was issued before 
attachment. Inasmuch as the previous order for attachment 
gubsistedj the attachment also pbsisted. Therefore thejudgment-
debtor conid not now say that the previous application was barred
by limitation- The principle laid down in the case of Tileshav 
Rai V. Parhati (2) did not apply to the present case. Moreover 
the Privy Council ease o f Mungul Pershad Vichit v. Grija Kant 
Lahiri (1) was not cited in that case.

Bab a Mohmdra Nath Roy in reply.
Cur. adv- vult,

1900, .\UGUST 29. The judgment o f the High Court 
(M aclean, C. J. & B anebjeb, J .) w.as as follows:—

BakeejeB!, —The question for determination in this case is 
whether the present application for exeeation o f the decr^  obtain
ed by the respondent is barred by limitation.

The first Court held that the application was barred by Umita/- 
tion. On appeal the Lower Appellate Court has reversed that 
decision, and hencs this appeal .by the judgment-debtors.

The contention ou behalf of the appellants is, that the present 
appUcatioa is barred, because the application preceding it was 
barred ; and when once an application for esecution is barred by 
limitation, no subsequent application, though made within three
years after it, can be held to be in time. In answer to this conten
tion, the learned Counsel for the respondent says, as the Court o f 
Appeal below baa said in its judgment, that though the last 
preceding application for execution might have been barred by 
limitation, yet the appellants are precluded by an order of the 
Court from urging that it was so barred.

Now this is how the facts as found by the Lower Appellate 
Court stand. ' The last preoeding application for execution was

(1) (1S81) 1. L . R., 8 Calc., 51 ; L . R . ,8  I. A., 123.
(2 ) (1893) 1. h. B., 15 All., 198.
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made in November 1896. Thereupon notice was issued to tlie 1900* 
judginent-debtors. The decree was then transferred to another Bholanath 
Court in consequence of change of jurisdiction. An order of Dass 

attachment was issued by this second Court. The judgment- P r a p u l l a  

debtors then came and urged that the application for execution N a t h K u n d u  

was barred by limitation. And after several adjournments granted 
principally at the instance of the decree-holders, when the case 
came on for hearing, neither party having appeared, the Court by 
its order refused the application for execution, and disallowed the 
objection of the judgment-debtors,

This last mentioned order disallowing the judgment-debtors’ 
objection, it is contended for the respondents, precludes the appel-' 
knts from urging now that tho provious application was barred, 
and in support of this contention the qaso of Mungul Pershad 
DkUt Y.  Gir]a Kant LqUvI (1) is relied upon ; while on the other 
hand, the learned Vakil for the appellants argues that the case cited 
is distinguishable from the present, that the order relied upon 
merely disallowed the judgment-debtors’ objections for default, 
without deciding on the merits that they wcro invalid, and that 
such an order, as has been held by the Allahabad High Court in 
Tileshar llai v. Parhati (2), cannot debar the appellants from 
raising the same objections again.

The case of Mungul Pershad Dichit v. Girja Kant Lahiri (1) 
differs from the present in this, that, whereas in that cases 
the judgment-debtors acknowledged the validity o f the order for 
attachment made upon the previous appHcaifcion, in the case 
before us the judgment-debtors impugned the attachment, and the 
execution proceedings instituted by the previous application ; 
and this is certainly a point of difference in favour o f the appel
lants. But then it is argued that there is another point of differ
ence between the two cases which has the opposite effect, and 
makes the present case a stronger one against the appellants than 
the case cited, and that point is this, that whereas in the 
case cited, there was only an order for attachment of property 
acquiesced in by the judgment-debtors which was held to 
preclude them from objecting to the validity o f the application

(1 ) (1881) I  L  E ,, 8 Calc., 5 1 ; L. B,, 8 L  A., 128.
(2) (1893) I. L. B., 15 All.. 398.
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•190U on which that order was made, here there was an express order 
Bholanath tiisaliowing the very objection that the judgment-debtors are 

Dass now raising, namely, that the previous application was barred by 
Pbaf'dlla limitation ; and that order remaining unreversed must, upon the 

^^OWDHRY  ̂authority o f the case cited, operate as a bar to the present conten
tion o f  the appellants. But I  am unable to accept this view as 
correct. There is nothing to show that the Court disallowed the 
objection o f the jadgment^debtors on the merits. On the con
trary the fact, appearing upon the order sheet, that the case was 
adjourned at the instance o f the deoree-holder to enable his 
pleader to produce authority in support o f his contention, would 
rather go to show that the merits were on the other side. The 
dismissal o f the objection was evidently on account o f the objec
tor’s default iu appearing ; and as simultaneously with such dis
missal, the application for execution was itself refused and not 
simply struck o£F, the dismissal o f the objection cannDt rightly be 
held to operate as a bar to its being urged when the decree-bolder 
applies for execution again- This view is in accordance with the 
case cited for the appellants.

»

Again, as the order refusing the application for execution, 
which was the order disposing of the execution proceeding' institu
ted, was not based upon the order disallowing the judgment-deb
tors’ objections, but was made in spite of it, the order disallowing 
the judgment-debtors’ objections cannot be held to be conclusive 
against them. This view is supported by the observations o f the 
Privy Council in the case o f Run Bahadur Singh v, Lucko Koer 
(1). I  may add that as the application for execution was refused 
and not simply struck ofE, the order for attachment, and any attach
ment made in pursuance thereof, must be taken to have become 
inoperative upon the refusal of the application for execution.

For the foregoing reasons, I am of opinion that,the conten
tion of the appellants should prevail, the order of the Court o f 
appeal below should fee set aside, and that of the first Court refus
ing the present application for execution, restored with costs in 
this Court and in the Court below.

Maclean, C. J.— I concur,
s. 0. G. Appeal alloioedi

( 1 )  ( 1 8 8 4 )  I .  l i .  B . ,  U  C a l c . ,  3 0 1 ;  L .  R . ,  1 2  I.  A . ,  2 3 .
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