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sentence passed on Kumudini Kanta, and we direct that a re-trial 1900

be also held in his case. S

We would point out to the Magistrate that it will be for him KANT;} Guss
to consider whether, having regard to the facts of the case, Tux Quusy-
separate trials should be held in respect of the charge relating to EapRss.
the note of Rs. 500,
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APPELLATE CIVIL.

Before Mr. Justice Rampini and Mr, Justice Pratt,

A.T. RICKETTS, Manacer or Pacuere Encumsgrep Esrare (Pramvemve) 1900
o. RAMESWAR MALIA AND ANoTHER (DEFENDANTS), © dug. 2.

Res judicata— Evidence—Presumption—Landlord and Teaanb—Suit for Bowd
wnd Public Works cesses—Cess det (Bengul Act 1X of 1880), ss, 34, 35,
36, d1—Valuation roll, publicstion of—Liability to pay ecss for vent
paying land.

Previous decrees for cesses at a certain rate obtained by a landlord against
a tenant, do not operate as res judicale in a subsequent suit for cesses
chimed at a higher rate, although they are admissible as evidence in the
suit and may raiso a presumption in favour of tho tenant.

Liability to pay road cess, so far as rent-paying lands are concerned, doos
not depend upon the publication of the valuation roll under 8. 34 of the Cess
Act. Bhlugwati Kwweri Chowdhoani v. Clutter Singh (1) followed ; Adskanullah
Khan Bahadur v. Trilochan Bagehi (2) distinguished.

* Tug plaintiff brought this suit for recovery of rent and cesses in
arrear amounting to Rs. 135-15 annas for the years 1300 $01802
B. 8.,and part of the year 1303 B. 8. The vent was claimed
at the rate of Re. 1 per annum, and the cesses at the rate of Rs, 28
per annum.  The claim was in respect of a mekal, mouzah Koilas
mara, under khas collection, held by the defendants, appertaining
to the zemindari of the Pacheto Encumbered Estate, under the
management of the plaintiff, and included damages.

# Appeal from Appellate Decree, No, 2057 of 1898, aguinst the dectee of
Babu Kader Nath Mozumdar, Subordinate Judge of Burdwan, dated the 23rd
June 1898, modifying the decree of Babu Dandodbari Biswas, Munsif of
Ranigunge, dated the 2nd of September 1897,

(1) (1898) 1. L. R., 25 Calc,, 725.
¢2) (1886) 1. L. R, 13 Cale., 197,
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The defendants, while admitting -the rent to be Re. 1 per
annuw, contended that for the said remt, road cess could not be
claimed at more than half an anna; that in a previous rent suit,
No. 541 of 1893, brought by the Maharaja of Pachete, although
Rs. 28.was claimed as cesses per annum, according to re-valuations
yet oii adjudication, the sum of Rs. 5-9-10 gundas was fixed by
thé Court as the amount of cesses payable by the defendants ; and
as the plaintiff bad mentioned no re-valuation in the plaint, the
claim for cesses at a higher rate was not maintainable.

The plaintiff produced a copy of a valuation roll prepared under
s. 34 of the Cess Act, It showed the valuation of the mehal to be
Rs, 451-10 annas.

The Munsif, relying upon the valuation roll, and holding
that there was nothing to show that it had been modified,
decreed the claim for cesses at the rate of Rs, 28 per annum.
He also held that the decision in the former suit did not operate
as res judicata.

On appeal by the defendants, the Subordinate Judge modified
the decree of the Munsif and decreed cesses at the rate of
Rs. 5-9) annas only, admitted by the defendants, He held that
asin the previous suit above referred to, the plaintiff relied upon
the valuation roll now relied upon, but his contention was over-
ruled and cesses decreed at the rate of Rs. 5-9% annas per
sonum, as alleged by the defendants, and as the same amount

had been decreed in an earlier rent suit, the plaintift was pot

entitled to recover cesses at a higher rate. He also held that as
the valuation roll had not been prepared after the previous decrees
and had not been duly served as required by law, it did not help
the plaiutiff.

The plainfisappealed to the High Court.

Babu Ram Charan Mitier, for the appellant.

Babu-Lal Mohun Dasg, for, the respondents.

1900, Avgust 2. The judgment of the Bigh GG'!_II'_tV'(R{AMPINI
and Prarr, JJ.) was as follows : —

This 1s an appeal against a decision of the Subordinate Judge
¢f Burdwan, dated the 23rd of June 1898,
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The suit is one for arrears of road and public works cesses,
The plaintiff states that the amount of cesses due per ansum from
the defendants is Rs. 28. The defendants say that the sum thoy
are liable to pay on this account is Rs, 5-9% annas only.

~The Subordinate Judge has given effect to the contention
of the defendants. He says that in two previous suits the
plaintiff had recovered cesses from the defendants at the rate of
Rs. 5-0% annas, and that, therefore, the plaintiff is not entitled -to
recover cesses at a higher rale than Rs. 5-91 annas which has
hitherto been decreed and realized on behalf of the plaintiffs.

Lo addition fo these previous decrecs there is a valuation voll,
Exhibit I, produced as evidonce in the cuse, upon which the Court
of first instance relied, and according to which the -Munsif says
the plaintiff is entitled to Rs. 28 as cess. The Subordinate Judge,
however, rejected  this valuation roll as of no effect, because it
“was not duly served as required by law” and that “ib purports
to' be- served by the serving peon of the Collectorate in the

presence of one chowlkidar only, whereas the law provides -other-

wise under s 35 of the Cess Act.” Tho learned pleader for

the appellant urges (7) that the Subordinate Jud ge is wrong in the

view which he takes of the effect of the previous decisions, and
(ii) thathe is wrong in rejecting the valuation roll (Exhibit I),
as of no effect, in this case.

In our opinion there is great force in these pleas.

The amount of rond cess payable by landlovds and tenants
iy not fised for all time. It is & variable ‘quantity changing front
year to year, according to the valuation” of the estate made by
the Collector and the rates fixed by him for the levy of ‘cesses for
tho year. -Therefore, because the plaintiff obtained decrees,- for
cosses at the rute of Ry..5-0% annas on two previous occasions, ib
does not follow that he is to- get oesses ab: that -rate for ever.
No doubt these decrees are fxdmxsmble in ovidence in this case,
and thers is a preaumptmn in favour of the defendants thab they
are liable to pay cesscs ab the rate of Rs. 5.0} annas. But these
docrees go no further. Thay do not have the effuct of res gudzeataz,
and the Subordinate Judge is in error in saying that these decrees

show that the plaintiff is not cntit! ed to recover ak a higher rate. -
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Then, the Subordinate Judge appears to be wrong in saying
that the valnation roll (Kxhibit 1) is of no effoct, hecause it was not
duly sorved. Liability to pay road cess, so far al least as rent-pay-
ing }:mdﬁ aro concorned, doos nol depend upon the publication of
the valuation roll. This may be the ease as vegards rent-free lands,
as was hold in the case of Ashamwublah Khan Bahadwr v. Tridochan
Bagehi (1), but this is not the rule with regard to rent-paying
lands, as has been held in the case of Bhuywati Kuweri Chowdhrant
V. Chulterput Simgh (2), in which it is said that having regard
to “the provisions of ss. 36 and 41 of the Road Coss Act,
the publication of a valuation roll is not a condition precedent to
the attaching of Hability to pay road cess for rent-paying lands,”

The pleader for the respondent urges that the valuation roll
(Exhibit I) relates to the year 1885, and that, therefore, it existed
and was produced in tho previeus suits belween the parties.
That may be so ; but that does not render it valueless now, Wa
are not informed for what reason the Judge who disposod of the
provious suits did not give effect to the mhmtmn vroll. 1t might
not have heen propcxly put in evidenco in those cases, Dud
whatever the reason may huve been which led the Courl in the
previous suits not to rely upon that voll, thereis no reason why
it should not be relied upon in the prosent case, i it is adniissibl
in evidence and properly put beforo the Court, and is not shown
to be superseded by any later valuation roll.

For these reasons wo sel aside the decision of the Subordinato
Judge, and remand the case to him for a fresh decision with
regard to these observations,

The costs will abide the result.

M. No R. Appeal allowed ; case remanded,

(1) (1886) 1. L. B., 13 Calv., 197,
(2) (1898) L. L. R,, %5 Cule,, 725,



