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redo 1000, Jure 21. The jiulgmont of tho Court (PNINHRr ad
BOHh  Handlky, JJ.) wes tlelivereil by
Crandaumi J.—The tems of s 369 of iho Codo of Oriminul

Vet Rikiku Froeedur, on which tho Sosyioiis Judgo relics in itmking tUb
reforenco, must bo read as controlled by s. 4B7. 437 does not
limit tho Jtoworof a Di.strict Mugistriito to inakk, or order a Hubor-
dinate Magistnito to meke, further iiKjuiry into a caBo 1a whioh an
order of disniifssal or discharge may havo boonansHrl by a
Stthordicato MagistrHto.  There is no bar to a Distritit Meglsiirat™
making further inquiry hiniBidf into a caso in which sveh order
may huve been passed by hinmself.

Wo, therefore, see no Butiidafe reason to interfere as a Court
of Rowvision
D. s.

CRIMINAL UEVISIOE

ihfrnv- Xmtm Frimapmd Mi\ JmiU'A

Iwo KUMUDINI KANTA GUIIA ano AXOtiiiiH

Jam 28

QUKBN-EMPRKS8S (O pposite pauty).*,

CfriiftmaJ Pwcsedhtfis-~Jimi — Di”eharga nfummitihv.
on gnmd »/ rnhjoliiuiar hy Seitiiimtii tkil mmmt-M . AN
re4Amd’'~~JurblUdion~-Vodl: nf CriMuml Prmtihm' (Act V uf iM$) Ut
m, m, m and 631--Pmd Cwk (Aci JiLV v/ mO) M

414andi}i..

M uiul AT wci'O convictoi] ul thtj muire triul of rt'ctiving etobn propenly,
unnioly, currency nole«, ns woll aa of iiHHftttji? m coik'iS«1«# «r ofr A
such notes which tlioy kijew or hud nmon to buh'tivo woro stolo-« PrOjKriy,
JEuch of them were charged with tho kiuko odencoa u«>' iu rttapect of it
curiMicy note of E«. 600, but in re«poct o] tho nhttrgei ou two othw wtw, ,
ol Es, 100 (jach the charge Rgiumt each of Ih45w rolul«d ottly {e
thwo noiett, 1hh1 that thero had beea a wmjoitttlor of patlits™* tho
being altogether Bepiirate and diatjntjt aguiost each of them,

[Jf2(Hurther that the SesHiona Judges In diachnrgiug one of the iic(lase4
on the ground of inifljoiuder oC purties hud power 'to add to Omt onlor a
dircotion that the ftccused should be re-triod. It was not obligatory on him
to leave to tho discrotioa of the Magintrute the course which «<hoal4

bo taken in euch a matter, and it wua not inteodftl by tht; order of

. Criminal Roviaion Nob. 300 ttad 39of m,made ftgniBot th<s ordftrt
pttHBcd hy A. Pennell, Baquire, SesBion™ Judge of NoakhalJly, datt'd thi 101]> at

Februnry lg:D,
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discharge in tlie case of Qiieen-Empresa v. Chandi Singh (1) to free the
nccused in that case from theconaequences of his acts or to declare that no
order for retrial couhl be passed in such a case. Queen-Einpress v. Fahirapa

(2) and Empress of India v. Murari (3) referred to.

On the 4th of February 1899 the conplainanfc and his brother
borroned Rs. 4,000 from a firm at Barisal, and complainant re-
ceived thirty-nine notes of Rs. 100 each from that fi)rm The
complainant further borroned Its. 2,000 from the Loan Office
there, and received four notes of Rs. 500 each. With sone
notes to the value of Rs. 5,900 conplainant went to Noakhali
on the 6th of February. He kept the notes, sonme cash papers
and other articles in a wooden box in charge of his servant,
and went to the Judge’'sCourt.t On his retum at 2 p.m. he
found the box with its contents missing. Tliereupon he went to
the thanna and gave information, and subsequently he gave the
police the numbers of the notes. In July and August 1899
three of the notes were traced, and the accused Mohesh Chandra
Guhawes arrested.  Whilst his trial wes proceeding, the accused
Kumudini Kanta Guha, the son of Mohesh, was arrested, and both
accused were tried jointly under s. 239 of the Code of Cri-
minal Procedure by a Deputy Magistrate of Noakhali. The
accused Mbhesh Chandra Guha was convicted with respect to a

note 01030 for Rs. 100, (1) of dishonestly retaining it under
S. 411 of the Penal Code; and (2) of voluntarily assisting in
disposing of it under s. 414 of that Code ; also with respect

toanote ~ 96,272 for Rs. 500, (3) of abetmment ef an offence
under s. 414 of that Code stated to have been committed by the
other accused

The accused Kumudini Kauta Guha wes convicted with respect
to the sane note which formed the subject nmatter of the 3rd
charge against tlie accused Mohesh Chandra Guha, 95272
(I) of dishonestly retaining it under s. 411 of the Pendl
Code, and (2) of voluntarily assisting in disposing of 1t under

8 414 of that Code; and with respect to a note ™ 92608
for Rs. 100, (3) of woluntarily assisting in disposing of it under
S. 414 of that Code.
(1) (1887) LL.R.14Cnlc., S95.
. (@ (180 LL E, 15 HRirt, 41
3 (@831 LL.R.4 All 117.
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The accused appealed to the Sessions Judge of Noakbali who

Kononiny on ' the 10th of February 1900 affirmed the conviction of the
K“‘T*‘G”‘“ accused 'Kumudini Kanta Guha on one of the charges, and set
THE QUEEN- aside the conviction. of the accused Mcohesh Chandra Guha, and

EMPRESS,

directed, a re-trial to be held.
Objection was taken on behalf of the accused to this joint

trial in the Magistrate’s Court, and after their conviction it was

renewed in the Court of Appeal. It was further contended in
revision that the Sessions Judge had no jurisdiction to pass the
order for the re-trial of Moliesh Chandra. Guha.

Mr. C. R, Dass for the petitioners.

-Babu Srish Chunder Chowdhry for the Crown.

1900, Juxe 28. The judgment of the Court (PRINSEP and
HHanDLEY, JJ.) was delivered by—

PrinsEP, J.—The rules before us have been obtained by
Mohesh Chandra Guha, the father, and Kumudini Kanta Guha,
the son, who have been convicted at the same trial by the
Magistrale of receiving stolen property, namely, currency notes,
a8 well as under s. 414 of the Indian Penal Code of assisting in

conceahng or disposing of such notes which they knew or had
reason to believe were stolen property.

In trying these two persons together in the same trial, there
has, no doubt, been a misjoinder of parties. Each of these
persons is charged with the same offences only in respect of a
corrency note of Rs. 500, but in respect of the charges on the two
currency notes of 100 the charge against each of the accused
related only to one of these currency notes, and, therefore, the
transaction was altogether separate and distinet against each of
them.

There is no reason why, in respect of the matter connected
with the note of Rs; 500, the two petitioners might not be pro-
perly tried together, but the other charges certainly cotild not
have formed part of the same trial. The possession stated ‘to
have been acquired by each of these petitioners in respect of
each of these notes of Rs. 100 was at different times, and it
would seem that neither of these transactions is in any way
gonnected with the transaction relating to the note*f Rs, 500,
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 Objection appears to have been taken from the very first in the
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~ Magistrate’s Court to this joint trial and, after the conviction of the m
petitionors, it was 1enewed in the Coart of Appeal, The Sessions KANIA Gura
Judge has hield that it has seriously prejudiced the petitioners. He qyp Quwm
has also observed that the evidence is o complicated in respect - Eapuiss,

to each of these charges that it is impossible to separate it in
order to try the case under one charge against either of the
prisoners. Ho has accordingly on this ground set aside the
‘conviction, and the sentence passed on Mohesh, and directed a
re-trial to be held.

| In respect of the other potitioner, Kumudini, tho Sessions
‘Judge has found that ho can bs properly convieted on his own

confessawn and he has accordingly affirmed the convietion and’

sontenco on one of the charges on tlus confession,

Objection bas been taken before us by thelearned Counsel
that the Sessions Judge had no jurisdiction to pass the order for
the re-trial of Mohesh and, as authority for this, we have been
referred to the case of Queen-Lmpress v, Chands Singh (1). We
find that, in-that case, the learned. Judges held that the mis.
joinder made the proceedings illegal, and they aceordingly held
that the proccedings were altogother void, “The order that was
pagsed was to direct that the prisoner be discharged (rom
‘custody. On this, it is contended that thero was no power to do
inore than to discharge the accused, and that the form of order
which should have boen passed by the Sessions Judge on the

appéal should have been the same as was passed in the case of |

‘Queen-Empress v. Chandi 8ingh (1), On the other hand, we find
in other reported cases, for instance in the case of Queen-Timpress
v. Fakirapa (2), as well asin the case of Empress v. Murari (3),
‘that after an order of dischargs a re-trial was ordeved. "We
tliink that we cannot properly conclude from the case of Queen-
Empress. v. Chandi Singh (1) that the learned Judges meant

(1) (1887) 1 L.R. 14Cul, 395
(2) (18%0) L IL.R., 15 Bom., 49;.
(3) (1881) 1 L. R. 4 All, 147,
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that a Court, in discharging the accused on the ground of mis-
joinder of parties, had no power to add to that order a direction

Kanta Goma that the accused should be re-tried. A fresh trial could be held

Y.
THE QUueeN-
Empguss,

because the accused had not been acquitted. It is, however,
contended that further proceedings should be left in the discretion
of the Magistrate. We think that there is no reason at all why
the Superior Court should not point out to the Magistrate the
course which should be taken in such a matter, and that it was not
intended by anorder of discharge in the case of Queen-Empress v.
Chandi Singh (1) to free the accused from the consequences of
his acts, or to declare that no order for re-trial could be passed.

The learned Counsel next contends that the Sessions dJudge,
on the appeal of Mohesh, should have decided whether there was
evidence on which a re-trial could properly take place. But we
find that the Sessions Judge has stated as the ground on which he
directed a re-trial that the evidence on each of the charges was so
mixed up that it was impossible to distinguish it in respect of any
particular charge. Had it been otherwise, we think, the Sessions
Judge might have determined whether the conviction and
sentence passed on the appellant could be maintained on evidence
properly admissible and considered separately in respect of any of
the charges. For these reasons, we cannot hold that the learned
Sessions Judge had no reason for the order which he made, and
we also think that he was competent to make such order, The
rule, therefore, in the case of Mohesh Chandra Guba (No. 329) is
digcharged.

It remains for us to consider the case of Kumudini Kanta

" @Gula. We cannot understand on what grounds the Sessions

Judge has distinguished this case, for he finds, as in the case
against Mohesh Chandra, that the prisoner has been prejudiced by
the irregularity of misjoinder. No doubt, the Sessiond Judge
has relied on statements made by Kumudini which, he says,
amount to a confession, but we think that these statéments should
be taken in connection with the other evidence in the case, and that
for this reason it would not be just and proper to convict st)iely on
those statements. We accordingly set aside the convictfon and

(1) (1887) I. L. R., 14 Cule,, 395,



VOL. XXVIiL] CALCUTTA SERIES. 109 -

sentence passed on Kumudini Kanta, and we direct that a re-trial 1900

be also held in his case. S

We would point out to the Magistrate that it will be for him KANT;} Guss
to consider whether, having regard to the facts of the case, Tux Quusy-
separate trials should be held in respect of the charge relating to EapRss.
the note of Rs. 500,

D. Sl

[ S ———

APPELLATE CIVIL.

Before Mr. Justice Rampini and Mr, Justice Pratt,

A.T. RICKETTS, Manacer or Pacuere Encumsgrep Esrare (Pramvemve) 1900
o. RAMESWAR MALIA AND ANoTHER (DEFENDANTS), © dug. 2.

Res judicata— Evidence—Presumption—Landlord and Teaanb—Suit for Bowd
wnd Public Works cesses—Cess det (Bengul Act 1X of 1880), ss, 34, 35,
36, d1—Valuation roll, publicstion of—Liability to pay ecss for vent
paying land.

Previous decrees for cesses at a certain rate obtained by a landlord against
a tenant, do not operate as res judicale in a subsequent suit for cesses
chimed at a higher rate, although they are admissible as evidence in the
suit and may raiso a presumption in favour of tho tenant.

Liability to pay road cess, so far as rent-paying lands are concerned, doos
not depend upon the publication of the valuation roll under 8. 34 of the Cess
Act. Bhlugwati Kwweri Chowdhoani v. Clutter Singh (1) followed ; Adskanullah
Khan Bahadur v. Trilochan Bagehi (2) distinguished.

* Tug plaintiff brought this suit for recovery of rent and cesses in
arrear amounting to Rs. 135-15 annas for the years 1300 $01802
B. 8.,and part of the year 1303 B. 8. The vent was claimed
at the rate of Re. 1 per annum, and the cesses at the rate of Rs, 28
per annum.  The claim was in respect of a mekal, mouzah Koilas
mara, under khas collection, held by the defendants, appertaining
to the zemindari of the Pacheto Encumbered Estate, under the
management of the plaintiff, and included damages.

# Appeal from Appellate Decree, No, 2057 of 1898, aguinst the dectee of
Babu Kader Nath Mozumdar, Subordinate Judge of Burdwan, dated the 23rd
June 1898, modifying the decree of Babu Dandodbari Biswas, Munsif of
Ranigunge, dated the 2nd of September 1897,

(1) (1898) 1. L. R., 25 Calc,, 725.
¢2) (1886) 1. L. R, 13 Cale., 197,



