
nsCiO 1000, June 21. The jiulgmont of tho Court (PniNHRr and 
BiDHn Handlky, JJ.) was tlelivcreil by 

Chandaumi J.—The terms of s, 369 of iho Codo of Oriminul
Mati Rhkiku Froeedur#’, on which tho Sosyioiis Judgo relics in itmking tJu$ 

reforenco, must bo read as controlled by s. 4B7. 437 does not
limit tho |toworof a Di.strict Mugistriito to inak«, or order a Hubor- 
dinate Magistnito to make, further iiKjuiry into a oaBo ia whioh an 
order of disniifssal or discharge may havo boon afmsHcnl by a 
Sttbordioato MagistrHto. There is no bar to a Distritit Maglsiirat̂  
making further inquiry hiniBidf into a caso in which smah order 
may huve been passed by himself.

Wo, therefore, see no Butiicienfe reason to interfere as a Court 
of Rovision.

. D. s.
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K U M U D i N l  K A N T A  G U I I A  a n o  A X O tiii iH

Q U K B N - E M P R K 8 S  ( O p p o s i t e  p a u t y ) . * ,

C fr iif tm a J  Pw csedhtfis-^Jim i  — Di^eharga n fu m m itih v .

on gn m d  » /  rnhjoliiuiar hy Seitiiimtii tk il m m m t -M .  ̂ ^
re4m d'~~JurblUdion~-Vodl: nf CriMuml Prm tihm ' (A c t  V u f iM $ )  Ut 
m ,  m ,  m  and 6 3 1 - -P m d  C w k (Ac i  J iL V  v/ m O )  M  '

4 1 4 a n d i } i . .

M uiul AT w’ci’O convictoi] ul thtj »»uine triul of rt'ctiving etobn propcn’ly, 
unnioly, currency nole«, ns woll aa of iiHHifttitiji? m coik'i5«1«)#{ «r o f  ̂  ^
such notes which tlioy kij«w or hud nm on  to buh'tivo woro stolo-« }>rO}K«riy, 
JEuch of them were charged with tho kiu«o odencoa u«l>' iu rttapect of it 
curiMicy note of E«. 600, but in re«poct o| tho nhttrgei ou two othw w t w , ,
ol Es, 100 (jach the charge Rgiu»»t each of Ih45w rolul«d ottly {e 
thwo noiett, Ih h l  that thero had beea a wmjoitttlor of patlitŝ  ̂ tho 
being altogether Bepiirate and diatjntjt aguiost each o f them,

/ J f '2 ( H u r t h e r  t h a t  t h e  S e s H io n a  J u d g e s  In  d i a c h n r g i u g  o n e  o f  t h e  i i c ( !a s e 4  

o n  t h e  g r o u n d  o f  i n i f l j o i u d e r  oC  p u r t i e s  h u d  p o w e r  ' t o  a d d  t o  O m t  o n l o r  a  

d i r c o t i o n  t h a t  t h e  f t c c u s e d  s h o u l d  b e  r e - t r i o d .  I t  w a s  n o t  o b l i g a t o r y  o n  h im  
t o  leave t o  t h o  d i s c r o t i o a  o f  t h e  M a g in t r u t e  t h e  c o u r s e  w h i c h  « h o a l 4  : 
b o  t a k e n  i n  e u c h  a  m a t t e r ,  a n d  i t  w u a  n o t  i n t e o d f t l  b y  th t; o r d e r  o f

•  C r i m in a l  R o v i a i o n  Nob. 300 tta d  329 o f  1900, m a d e  f tg n iB o t  th<s o r d f t r t  
pttH Bcd h y  A .  P e n n e l l ,  B a q u i r e ,  S e s B io n ^  J u d g e  o f  N o a k h a J l y ,  d a t t ’ d  t h i  101|> at 
F e b r u n r y  1900,



discharge in tlie case o f Qiieen-Empresa v. Chandi Singh (1) to free the J900 '
nccused in that case from  theconaequences o f his acts or to declare that no
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order for retrial couhl be passed in such a case. Queen-Einpress v. Fahirapa
(2)  and Empress o f  India v. Murari (3) referred to. t.

On the 4th of February 1899 the complainanfc and his brother 
borrowed Rs. 4,000 from a firm at Barisal, and complainant re
ceived thirty-nine notes of Rs. 100 each from that firm. The 
complainant further borrowed Its. 2,000 from the Loan Office 
there, and received four notes of Rs. 500 each. With some 
notes to the value of Rs. 5,900 complainant went to Noakhali 
on the 6th of February. He kept the notes, some cash papers 
and other articles in a wooden box in charge of his servant, 
and went to the Judge’s Court. On his return at 2 p.m. he 
found the box with its contents missing. Tliereupon he went to 
the tbanna and gave information, and subsequently he gave the 
police the numbers of the notes. In July and August 1899 
three of the notes were traced, and the accused Mohesh Chandra 
Guha was arrested. Whilst his trial was proceeding, the accused 
Kumudini Kanta Guha, the son of Mohesh, was arrested, and both 
accused were tried jointly under s. 239 of the Code of Cri
minal Procedure by a Deputy Magistrate of Noakhali. The 
accused Mohesh Chandra Guha was convicted with respect to a
note 01030 for Rs. 100, (1) of dishonestly retaining it under 
s. 4.11 of the Penal Code ; and (2) of voluntarily assisting in 
disposing of it under s. 414 of that Code ; also with respect
to a note ^  96,272 for Rs. 500, (3) of abetment ef an offence 
under s. 414 of that Code stated to have been committed by the 
other accused.

The accused Kumudini Kauta Guha was convicted with respect 
to the same note which formed the subject matter of the 3rd 
charge against tlie accused Mohesh Chandra Guha, 95272 
(I) of dishonestly retaining it under s. 411 of the Penal 
Code, and (2) of voluntarily assisting in disposing of it under
8. 414 of that Code; and with respect to a note ^  92608 
for Rs. 100, (3) of voluntarily assisting in disposing of it under 
s. 414 of that Code.

(1) (1887) L L .R .,1 4 C n lc ., S95.
. (2) (1890) L L. E., 15 Boirt., 491.

(3) (1881) LL. R.,4 All, 117.
8



1900 The accused appealed-to the Sessions Judge of Noakbali who
Kuuonim on ‘ the 10th of February 1900 offirmed the conviciion of the 

KaktaGuha -Kujjdudini KantaGuha on one of the charges, and set
T hk  Q u een - aside the conviction, of the accused TVlohesh Chandra Guha^ and 

E m press. (Jij-eeted, a re4rial to be .held.

Objection was taken on behalf of the accused to this joint 
.trial in the Magistrate’s Court, and after their conviction it was 
renewed in the Court of Appeal. It was farther contended in 
revision that the Sessions Jadge had no jurisdiction to pass the 
order for the re-trial o f Mohesh Chandra. Guha.

Mr. <7. I t  Dass tor the petitioners.
-^Babu Srish Chunder Choiodhry for the Crown.

1900, J u n e  28. The judgment of the Court { P r in s e p  aud 
H a n d l e y , JJ.) was delivered b y —

P binsep, J.— The rules before us have been obtained by 
Mohesh Chandra Griiha, the father, and Kumudini Kanta Guha, 
the son, who have been convicted at the same trial by the 
Magistratfe of receiving stolen property, namely, currency notes, 
a^well as under s. 414 of the Indian Penal Code of assisting in 
concealing or disposing of such notes, which they knew or had 
reason to believe were stolen property.

In trying these two persona together in the same trialj there 
has, no doubt, been a misjoinder of parties. Each of these 
persons is .charged with the same offences only, in Tespect o f a 
C:Urrenc’y note of Rs. 500, but in respect o f the cliargpson the two 
currency notes of 100 the charge against each of the accused 
related only to one of these currency notes, ^nd, therefore, the 
transaction was altogether separ,ate and distinct against each of 
them.

There is no reason .why, in respect of the matter connected 
with the note of Rs.‘ 500  ̂ the two petitioners might not be pro
perly tried together, blit the other charges certaioly could not 
have formed part of the same trial. The possession stated to 
have been acquired by each o f these petitioners in respect of 
each of these notes of Rs. 100 was at different times, and it 
would seem that neither of the?e transactions is in any way 
Q O finecied  with the transactio,n relating to the note*of Rs, 500,
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‘ O bjeciion  appears to have been taken from  the very first in tlm 1300
M^iigisfcrate’s Court to this jo in t trial and, after tlie conviction  o f  the iuM awN™
petitioners, it was renewed in the Court o f  A p p e a l The Sessions K anta Guha 
J udge has hold that it has seriously prejudiced the petitioners. H o  TuRQiiKEN- 
has also observed that the evidence is so com plicated in respect • ^ mpuess. 
to each o f  these charges that it is im possible to separate it in 
order to try  the case under one charge against either o f  the 
prisoners. H e has accord in gly  on  this ground set aside the 
(sonvicfcioo, and the sentence passed on  M ohosh, and directed a 
re-trial to be held.

Iq  respoct o f  the other petitioner, K uniudiai, the Sessions 
Judge has found that ho can be properly  convicted  on hla ow n 
confession, and he has accord ingly  affirmed the conviction  and 
sentence on  one ot the chargcs on this confession,

O bjection  has been taken before us by  the learned Counsel 
that the Sessions Judge had no jurisd iction  to pass the order for 
the rc-trial o f  M ohesh and, as authority for this, we have been 
referred to the case o f  Qucen-Empress v. ChamU Singh (1 ). W e  
find that; in that case, the learned Judges hold that the mis
jo inder made the proceedings illegal, and they accord in gly  hold 
that the, proceedings were altogether void. The order that was 
passed was to direct that the prisoner be discharged from  
custody. On this, it is contended that there was no pow er to do 
more than to dii:charg0 the accuscd, and that the form  o f  ordei* 
which should have been passed by the Sessions Ju dge on the 
appeal should have been the same as was passed in the case o f  . 
Queen-Empress Y. ChamU Singh (I). On the other hand, wo find 
in other repoHed eases, for instance in the case o f  Queeii-Fmpress 
V. FaUfapa as well as in the case o f  impress v . Murari (3 ) , 

that after an order o f  discluirgo a rc-tria l was ordered. W o
■ think that we cannot properly  conchnie from  the case o f  Quem^
■Mnpms. y., Vhandi Sinffh (I) that tlio loarw 'd Jiidgfis meant
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(1) (1887)
Ci) (1890) 1 .1. Pv., 15 Bom., 4<J1.

(3) (1881) I. h, II., 4 A ll, 147,



1900 that a Court, in discharging the accused on the ground o f mis- 
^ joinder of parties, had no power to add to that order a direction

K a h t a  Q u h a  that the accused should be re-tried. A  fresh trial could be held 
T h e  Q[jeen accused had not been acquitted. It  is, however,

EMPaitss. contended that further proceedings should be left in the discretion 
of the Magistrate. W e think tLat there is no reason at all why 
the Superior Court should not point out to the Magistrate the 
course which should be taken in such a matter, and that it was not 
intended by an order o f discharge in the case of Queen-Empress v. 
Chandi Singh (1) to free the accused from the consequences of 
his acts, or to declare that no order for re-trial could be passed.

The learned Counsel nest contends that the Sessions Judgq, 
on the appeal of Mohesh, should liave decided whether there was 
evidence on which a re-trial could properly take place. But we 
find that the Sessions Judge has stated as the ground on which he 
directed a re-trial that the evidence on each of the charges was so 
mixed up that it was impossible to distinguish it in respect o f any 
particular charge. Had it been otherwise, we think, the Sessions 
Judge might have determined whether the conviction and 
sentence passed on the appellant could be maintained on evidence 
properly admissible and considered separately in respect of any of 
the charges. For these reasons, we cannot hold that the learned 
Sessions Judge had no reason for the order which he made, and 
we also think that he was competent to make such order. The 
rule, therefore, in the case o f Mohesh Chandra Guha (̂ NTo. 329) is 
discharged.

It remains for us to consider the case of Kumudini Kanta 
Gulia. We cannot understand on what grounds the Sessions 
Judge has distinguished this case, for he finds, as in thfe case 
against Mohesh Chandra, that the prisoner has been prejudiced by 
the irregularity of misjoinder. No doubt, the Session^ Judge 
has relied on statements made by Kumudini which, h& says, 
amount to a confession, but we think that these stat^ment^ should 
be taken in connection with the other evidence in the case, and that 
for this reason it would not be just and proper to convict solely on 
those statements. We accordingly set aside the convicifou aad
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(1) (1887) r. L. E., 14 Calc,, 395,



seolence passed on K um udiiii K anta , and we direct that a re-tnal J900 
be also held in his ease.
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KOMUDINI
W o , would point out to tho M agistrate that it w ill be for him  

to consider whether, having regard to the facts o f  the case. T he Quebn- 

separato trials should be held ia respect of the charge relating to 
the note o f  R s . 5 0 0 .

E mpress.

D. S.

APPELLATE CIYIL.

Before Mr. Justice Rampini and Mr. Justiae Pratt.

A.T. RICKETTS, Manaobb o f Paohete ENCtJMiiEBED Estate (PtAiwnaf) 1900

<0. BAMESWAB MALTA and another (Defendants). ®

Sen judicala—Evil!enee— Premmption—L an dhn l and Tenant—-Suil for Road 
and F n l lk  Worlts cei’ses—-Cess Aet {Bengtd Act IX  o f 18S0), ss, 34, 35,
SS, i t — Valuation roll, pubJication uf~~LiahiUtjj to pai/ cess fo r  rent 

, paying land.

PreTtouB decrees for cesaea at a certain rate obtained ly a lundlorfl against 
a tenant, do not operate as m judicaia  in a aulisoqueuf; suit for cesses 
claimed at a higher rate, although ihey are adiniasible as evidence in tha 
suit find may raiso a presmnption in favour of llio tenan!:.

Liability to pay road cess, go far as rent-paying lands are concerned, doea 
not depend upon tho publication of the valuation roll under s. 34 of the Cess 
Act. Bhugwati Kuiom Chowdhrani v. Ohutkr Singh (1) followed ; dskamdlah  
Khan Bahadur v. Trilochan Bagehi (2) diatinguiahed.

The plaintiff brought this suit for recovery of rent and cesses in 
arroar amounting to Bs. 135-15 annas for the years 1300 to 1802
B. S., and part of the year 1303 B. S. The rent was claimed 
at the rate of Be. 1 per annum, and the cesses at the rate of Bs# 28 
per annum. The claim was in respect of a mehal̂  mouzah Koila* 
mara, under hhas collection, held by the defendants, appertaining 
to the zemindaii of tho Paoheto Enoumberod Estate, under the 
management of the plaintiff, and included damages*

® Appeal from Appellate Decree, No. 2057 of I898t agaiQBt the decree of 
Babii Kader Nath Moaumdar, Subordinate Judge of Burdwan, dated tho 23rd 
June 1898, modifying the decree of Babu Dandodbari Biawas, Munsif of 
Eanigunge, dated the 2nd o£ September I8y7,

(1) (1898) t. L. E., 25 Oalc,, 725.
(2) (1886) I  L.E., 18 Calc,, 197, ,


