
VOL. XXVIIL CALCUTTA SERIES. 73

validate tliein, and yet at the same time to vary aud contradict 
their terms. For these reasons we consider the oral evidence 
admitted by the lower Courts is inadmissible. We accordinoiy 
set aside the decree of the District Judge aud remaud the case 
to him for a fresh decision after excluding the oral evidence 
adduced by the defendant to show that the deeds of sale were deeds 
of gift.

Costs to abide the result,
• B .  D .  B .  Case remanded.

1 9 0 0

R a i i i m a n

V.
E l a u i
Bakrh.

B efore  Justice Rainpini and A h  Justice W ilkins.

F E I U L  C l I A N D  R A M  ( D e c r e e - h o l d e u )  v . N U R 8 1 N G H  P E l t S H A D  
M l S i S E U  ( j U D a M E N T - D B U T O R ) .

A p'pm l— Civil Fl'ocedure Code (A c t  X JV oj^  1 S 8 3 ), ss. 244 ( c ) ,  S W A , 311-^

Order $elting aiide stde in execution o f  decree— M ortgage d ecree^ S a le  o f

m ortgaged ’property— Transfer o f  P rop er ty  A c t  { I V  o f  1S82), s. S P —
Order absolute f o r  sale.

A d  o r d e r  i m d o r  s .  3 1 0 A .  o f  t l i o  C i v i l  P r o c e d u r e  C o d e  i s  o n e  u u d e r  a .  2 4 4  

c l i i u s e  ( c ) ,  o f  t h a t  C o d o a n d  t h o r e f o r o  a n  a p p e a l  l i e s  f r o m  t l m t  o r d e r f u t  I l i a  
n i s t i i n c e  o f  t h e  d e c r e e  l i o M e r  w h o  in a l a o  t h e  a u c l i o n  p i i r c h a s e i - ,  K rip a  Nath 
P a l  V. Ram  L a lcm i D asya  ( 1 )  f o l l o w e d .

I t  i s  n o t  o p e n  t o  a n  u p p l i c i u i t  u n d e r  s .  3 1 0 A .  o f  t h e  C i v i l  P r o c e d i u e  C o d e  
t o  i i n p n g n  t h e  h u Iu o n  t h e  g r o u n d  o f  i r r e g u l a r i t y  i u  p n b l i s l i i o g  a n d  c o n d u c t 

i n g  i t ,  a  q u e s t i o n  w h i c h  p r o p e r l y  a r i s e a  i u  a n  a p p l i c a t i o n  u n d e r  a .  3 U  o f  t h e  
C o d e .

A n  o r d e r  a h B o h i t e  f o r  s a l e  u n d e r  t h e  p r o v i s i o n a  o f  t h e  T r a n s f e r  o f  
P r o p e r t y  A c t  i s  n o t  i n d i s p e n a a b l y  n o c e a a a r y  a s  a  O D n d i t i o n  p r e c e d e n t  f o r  t h e  
s a l e  o f  a  m o r t g a g e d  p r o p e r t y  i n  e x e c u t i o n  o f  a  m o r t g a g e  d e c r e e ; i t  i s  
f l u f f i c i e n t  t h u t  t h e r e  i s  a n  o r d e r  f o r  s a l e  p u a a e d  o n  t h e  a p p l i c i i t i o u  o f  t h e  

d e c r e e - h o l d e r .  S im  Perakad U aity  v .  N m d o  L a ll R a r  M ahapatra  ( 2 )  a n d  
Tara P rosad  R oy  v .  Bhobodeh R oy  ( .S )  r e f e r r e d  t o .

A MORTGAGB-DECREE was obtained OQ the 23rd December 1897 
against the minor defeudant Nursingh Pershad Misser for

® A p p e a l  f r o m  o r d e r  N o ,  1 5 1  o f  1 8 9 9 ,  a g a i n s t  t h e  o r d e r  o f  0 .  M .  W .  B r e t t ,  
E s q . ,  D i s t r i c t  J u d g e  o f  B h a g a l p u r ,  d a t e d  t h e  7 t h  M a r c h  1 9 9 9 ,  r e v e r s i n g  t h e

o r d e r  o f  B a b u  H e m  C l u m d o r  M i l t e r ,  M u n a i f  o f  l i a n l t a ,  d a t e d  t h e  5 t h  o f
D e c e m b e r  1 8 9 8 .

( 1 )  ( 1 8 9 7 )  1  C .  W .  N . ,  7 0 3 .

• ( 2 )  ( 1 8 9 0 )  L  L .  R . ,  1 8  C a l o .  1 3 9 .
( 3 )  ( 1 8 9 5 )  I .  L .  B . ,  2 2  U a l c . ,  9 3 1 .
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1899 Rs. 500, and tliroo months wero allowod for tho pajMiH'nf; of the 
Piiuir CuT nd nioney. A petition for oxoontiou was put in hy tli(< doproî -holdor, 

Plmlfiliand Ram Marvvari, on tlio 17th Miiroh and
on that poiitioii, tho 23rd May 1898 was (Ixotl for tho salo of Iho 
niort̂ agod property. On that <hito, tho gnar<liiui ol‘ tho minor 
jiulgment-debtor put in a petition (k'positinff Us. 50 and prayin̂ f 
lor a posi»ponement for two monihs, up to tho 20th July, 189H. 
Au order was passed, liovvevor, postponing tho Balo to tho 20th 
Juno, 1808. Tho property was sohl on tho 20tli duu<», 181)8, jbr 
Rs. 000, and purchased by tho decroe-hohlor.

I.t appears that tho pleader employed in i.ho caso lor tln̂  minor 
having lalloa ill soon after tho presentation of the petition for 
adjournment, and having subsequently died, tho n̂iardian vvrolo 
to tho pleader for the dooree-hohlor in the (irst \v(‘ok of July in
quiring what date had been fixed for tho sale of tho properly, and 
received reply that the sale had been hehl on tho 27th .June* 
On the 26lh July, the jndgnient-dohtor applied to pay in tho 
decretal amount, &c., and to havo the sale set a.sido, but tho 
application was refused by tho Munsif. On tho uoxt day, ?>., 
the 27th July, there was another aj)pli(‘ation made by the Judg- 
ment-debtor explaining tho reason for the delay, and wan 
thereupon allowed to pay the money into Court subject to a 
decision of tho question us to the delay and othur iiiriiliMital 
matters. On the 5th December 1898, however, the Munsii* on u 
consideration ci the Full Bench ease of A'/<kr N'ufh Rant v. 
Kali Churn Ram (I) hold that s. 310A of the Oode of Civil Pro- 
eedure did not apply to mortgage decrees, and aoeonliiijrly dlH- 
missed the application and oonlirmed tho salm Tho luiuur 
judgmeni-debtor appealed against this order to tho District Jtuigin

The District Judge, for the reasons set out in the judgment 
of the High Court, held that tho sjile was illegiil, and ttiroefcil 
the same to be set aside,

The deoree-holder appealed to tlio High Court.

Dr. Hash Beliari Ghose and fialm Ihnakali Muhrjrt fur (ht̂  
appellant,

(1) (18^8) I. L. U. 25 Cule, 703.
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Babii A narendi'a Fath ChaMerje<?, for tlie respondent. 1899.

1899. Dec. 2 : The judgment; of the High Court (Kampini and Phul Chand 
W ilk in s , JJ.) was as follows:—

This 5s au appeal from the decisiou of the District Judge of 
Bhagalpore, dated the 7th March, 1899. M i s s e r .

The facts of the ease are that a certain property, belonging to 
a minor, WHS sold on the 20th of June last in execution of a 
decree, and that, on the 25th or 26th of July (probably the latter 
date is the more correct one) the judgment-debtor made an appli
cation imder s. 310A of the Code of Ciyil Procedure to be 
allowed to pay in the decretal amoiint and to have the sale of the 
property set aside. The Mnnsif disallowed the application. The 
District Judge, although he held that the decree in execution of 
which tlie sale took place was a mortgage decree, and that, aocor- 
ding to the case of Kedur Nath Raid v. Kali Churn Ham (1)' 
s. SlOAs. does not apply to sales held in execution of mortgage 
decrees, nevertheless reversed the Mnnsifs order, allowed the 
application, arid set aside the sale.

The decree-bolder, who was the purchaser of the property at 
the sale, now appeals, and ho contends that the order of the 
District Judge is wrong.

The grounds upon which the District Judge held that, notwith- 
stondiii g the ruling above referred to, the sale should be set aside " /
Tinder s. 310A are: first, that the guardian of the minor 
applied on the 23rd May, lb98, for a postponement for two montlM, 
waiving his right to the issue of a fresh sale proclamation̂  and he 
bolds tliiit the guardian qji the minor only waived this right to the 
issue of a freih sale proclamation on condition that the sale should 
be poBfcponed for two months, whereas it was only postponed for 
one nioiith ; mondlij^ the Judge eays there was no upset price . 
fixed for the property at the sale ; iJurdli/^ that the property vvas 
gold for an inadequate price v̂hich seems tohini “ to raise grave ■ 
guspioion of trickery or fraud ; ” luul fouHhly^ that no order absolute. ; : ^
for sale was passed upon the petition of the deci’ee-holdof, dated 

..thê 'i7tli.:March 1898. ' ' , . ' '

(1) (18&8) I. L* K., 25 Calc., 703,



1899 T h e  le a rn e d  p lo iu le r  l o r  th e a p p o lta r t f  cotiIotkIs t lu it  t l ie  D ie t r ic i

P s 0L ~ C ! i A N D - w i i s  nofc c q in p e t e i i i  t o  a i lu w  i l i e  a p p l k a l i o n  itm le r  s, 

Ram 31.0A o n  tlie se  r o u n d s .V-. ■ . . n

SasfUD^ Tlio learneil pleader for fclie rospoudeni urgupfi, in ilio llrsl-,
Miskeiu place, that no appeal lies in this case, and, acMndhj^ that (,ho J ud,if0 

was rijjiit in the view he has taken.

With regard to the question of appeal in this caso wotliink wo. 
are coiiohided by the case of K n p a  Nath Pal u. Ram Laksmi 
Dasya (1) in which it has been lield that an order under 
p. 310A of the Civil Procednrc Code is one imdor h. 244, claiiHc 
(c) and that being so, an appeal lies to us in this case.

But we are nnable to agree that the District Judge was right 
in allowiiigthe application of the jndgnicjit-delitor in ihia eane for 
tlie reasons assigned by him. I t  is clear to ns that the reaŝ ons ho
gives for setting aside the sale are reasons which might have
infiiienced him, had the application been made adder j-t. H ll of tlie 
(Jivil Procedure ( 'ode, because the objections he raisiOH to tho nahi are 
questions of irrogularity in publishing or eondueting the stde. W'e 
do not think that when an application has been made nndtU’ a. iJlOA, 
whicli adinits the sale to have taken place, and only asiks to Ik̂  
allowed to pay in the deorotal amount and Ijave the snle ffet 
aside, it is open to the applicant f;o rais(̂  pleas whioh properly 
should he raise<l in an application nnder s. Hit. To do so 
wottld bo to act contrary to the ?s|)irit of tin? prrtv̂ ^̂a to 
s. BIO A, and it would not, we think, hi* jtî t that an
afipiicant under h. SlOA should be entitbnl to imptign th*t
m Io on the ground of in*«gukrity iu publbhing and condnotiiig ili 

;, and at the same time carry on an ap|dioatioii imder SlOA,.;. 
■ tts.it wero, simnltaiieouslyi

Blit however this may be, we do not think that ilsere 
are grounds for holding that the sale In tliis ease was 
irregular. It seems to ns rather that the sate was brought 
about by the gross laches of tbe gaardiaii of the nsiwor hiniiiidf. 
He made an applioation for postponement for two morith.\ waiving 
his right to a fresh sale prookmation, bnt he niaileno attempt i«
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(1) (189?) I 0/W. N., 70»,
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find out for himself what orders were passed upon his appliciiUoii, 1899
and seeing that a posiponemeat was granted for oae inaiitb, it Phol (jfilsD
does not lie in his moutli to tiirii round and urge that the snle was
irregular for the want of a fresh proclamation. NunsiNGii

PtcuaiuD
In the second place it does not appear to ns that it is neces- Misseb. 

sary that an npset price should be fixed in the sale 'procla
mation.

Thirdly, there is no evidence iu this case that the property has 
been sold for an inadequate prioe, and furthermoro there is no 
evidence whatever that, if the price realized was inadequate, this 
was the result of any irregularity in the sale pi’oclaination.

Then, as to there having been no order absolute for sale under 
thf3 provisions of the Transfer of Property Act, we think that ques
tion is concluded by the cases of Siva PershadM aii^ v, 'Nunda 
Loll K ar Makapatra (1) and Tara Prosad Roy v. Bhohodeh 

Âf>;y (2), and these rulings show that an order absolute is not 
indispensably necessary, and it is sufficient that there • ia an 
order for sale passed on the application of the decree-holciep, as

. • M
was done in this case.

Finally, we may say that there is not the slightest reason for 
supposing that there was any fraud or trickery on the part of the 
docree-holdor. The guardiau never attempted to watch the pro
ceedings in the execution case himself. He was apparently in- 
diiferent as to whether the poatponsment for two months-was v
gmnfcod on his application or not; and, then, instead of finding but 
for himself what had been done iu the case, he applied to 'the 
docree-holder’s pleader, who at once told him. when the sale had 
taken plaoe. Tbia information was given in the first vveek of 
July ; so'that if 3. 310A had.been applicable to this. cuso,-: the \ ■
guardiiua >inipieasily have paid the money within̂  tKe ithirtŷ  ̂
days allowed by law. But when ho got this information he did  ̂ : V 
not put the money in within the prescribed period. It is true 
that the decree-holder̂ s pleader informed him incorrectly us to,the';:: ,;i;J|;|̂  
date of the sale. But this does not appear to have beisn done : ■ v l ^

(U  (1890) L h .  Ll.,18C»lc., m  
(2) (1896)1. L.E.,22Culc„ 93l.



1809 . purposely, and was probal.)lj a el(‘rioal erroi’ on the part of the
Vhul (’uâ  pleader. However this may be, there is no doubt that the prô  

Ram visions of s. 310A do not apply to mortgage dccreef<, and that tho 
N u rsin g h  order by the District Judge is (!uliroly wrong and must bo set
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Puftsiup aside. 
M issmt,

Wo. accordingly decree this appealj with costs.

M. N. R, Appeal decreed.

Before Mr. JuhUcc liumphii and M r. Juslke Pratt.

1 9 0 0  B I I U G W A N U U T T I  C I I O W D I I I i A N I  ( P l a i n t i f f )  r .  A .  I L  P O U U K S ,  
June 1 8  & E x e c u t o r  t o  t u i j  E s t a t e  o f  t u b  l a t k  A .  J .  F o i i u k s  ( D k f k n d a n t ) . ' *

21.
Resju(.Ucala— Ciril Procedure Code (A c t  X J V  o f  lS S 3),n , lS-~Com peto)icy 

o f  Court to try suhequent suit— Peeuniarij jim udidion-^JSnii o f  a Smull 

Ciiuxe Court nature— Issu& deculerl in a prei'ious m il not snbjcct to i^ecoml 

appeal.

I n  o n l t i r  t o  m a k o  a  m a t t e r  i t  Ih n o t  n o c i 'H S i i r y  t i m t  t l i o  t w o
H u it s  l a u f l t  b o  o p e n  t o  a p p e a l  i n  t h o  h u u k !  w a y .  Jim Clum m  (tlu m  v .  K um ud  

Mohan D ull  ( 1 )  f o l l u w u d .

A  p l a i i i t i t ! !  e a m i o t  e v u i l e  t h e  p r o v i s i o n H  o f  a. J 3  o f  t h o  C o t i e  o f  C i v i l  I ’ r o o o -  

i l m o  b y  j o i n i n g  K c v u n t l  c u i ia c B  o f  u c L i o u  i i g a i u H t  t l i o  h h u i o  i l r f i m d a u t  i n  I h o  

m i l m o q u e u l  s u i t  uu< l  i u s t i t u t i u y ;  i t  in  u  C o m t  o f  H u p tM io r  j u r i H i l i c t i o n .

In a suit instituted by one A. 11. Forbejs, the pre,̂ cnt di'len- 
dant, against one Bhugwanbutti Cliowdhraai, tho preseiit phun- 
litT, it was sought to obtain a rc'iund of Kk 124 annu.s l.'J bring 
tho excess amount of road and }iublio works coshch w'rongfully 
recovered from him in respect of a puiiu laluk which ho held 
under the said Bhugwanbutti Chowdhrani. Tho suit was iiistitiitod 
in ill the Court of the Ĵ Itinnf of Purnca. The Munsif 
decreed the suit, holding that the i)lainti}T in that suit was not 
liublo to pay road and publio ŵorks cesscji at tho enhiincod rate 
claimed. TbiB deoisioa was conlirmed on appeal by the .District

A p p e a l  f r o m  A p p e l l u t o  D e c r e e  N o .  1 0 3 0  o f  1 8 9 8 ,  a g u i n f l t  t h o  t k c i i ' j ?  o f  
D .  C a m e r o n ,  E 6 ( j [ , , D i 8 t n c t  J m i g o  o f  P i i n i e a ,  d n t e d  t h e  l O l l i  o f  F t U t u i i r y  1 8 ^ 8 ,  

t t f f i n n i n g  t h o  d e e i e e  o f  B a b u  C h u k n u l h u r  P r a B i u l ,  S u l j o f d i i m t o  J ( u ig < i  o f  t h a t  
D i s t r i c t ,  d u t e d  t h o  1 1 t h  o f  A u g n a t  181;>7,

••

( 1 )  ( 1 8 9 7 )  I  L .  R . ,  2 6 C u l o . ,  5 7 1 .


