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validate tliein, and yet at the same tine to vary aud contradict
their tems. For these reasons we consider the oral evidence
admitted by the lower Courts is inadmissible. \We accordinoly
set aside the decree of the District Judge aud remaud the case
to him for a fresh decision after excluding the oral evidence
adduced by the defendant to show that the deeds of sale were deeds
of gift.
Costs to abide the result,

- B. D. B. Case remanded.

Before Justice Rainpini and Ah Justice Wilkins.

FEIUL CIIAND RAM (Decree-holdeu) v. NURSINGH PEItSHAD
MISiSEU (jUDaMENT-DBUTOR).

Ap'pmI— Civil Fl'ocedure Code (Act XJVoj~ 1S83), ss. 244 (¢), SWA, 311-/
Order $elting aiide stde in execution of decree— Mortgage decree~Sale of

mortgaged property— Transfer of Property Act {IV of 1S82), s. SP—
Order absolutefor sale.

Ad order imdor s. 310A. of tlio Civil Procedure Code is one wuuder a. 244
cliiuse (c), of that Codoand thoreforo an appeal lies from timt orderfut llia

nistiince of the decree lioMer who inalao the auclion piirchasei-, Kripa Nath

Pal V. Ram Lalcmi Dasya (1) followed.

It is not open to an uppliciuit under s. 310A. of the Civil Procediue Code
to iinpngn the huluon the ground of irregularity iu pnblisliiog and conduct-

ing it, a question which properly arisea iu an application under a. 3U of the
Code.

An order ahBohite for sale under the provisiona of the Transfer of
Property Act is not indispenaably noceaaary as a ODndition precedent for the
sale of a mortgaged property in execution of a mortgage decree; it is
flufficient thut there is an order for sale puaaed on the appliciitiou of the
decree-holder. Sim Perakad Uaity v. Nmdo Lall Rar Mahapatra (2) and
Tara Prosad Roy v. Bhobodeh Roy (.S) referred to.

A MORTGABLEIREE wes obtained A the 23rd December 1897
against the minor defeudant Nursingh Pershad Misser for

® Appeal from order No, 151 of 1899, against the order of 0. M. W . Brett,
Esq., District Judge of Bhagalpur, dated the 7th March 1999 ,reversing the

order of Babu Hem Clumdor Milter, Munaif of lianlta, dated the 5th of
December 1898.

(1) (1897) 1 C. W. N., 703.
<(2) (1890) L L. R., 18 Calo. 139.
(3) (1895) I. L. B., 22 Ualc., 931.
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Rs. 500, and tliroo months wero allonod for tho pggMH, of t-

Piiuir Cdlrnd Nioney. A petition for oxoontiou wes put in hy ti< doproi™~holdor,

Kam

NuitaiNG
PERSITAI)
MISSER.

Pinmifiliand Ram Marwari, on tiio 17th Miroh and
on that poiitiaii, tho 23rd May 1898 wes (Ixod for tho salo of Iho
niort™agod property. On that <o tho gnardiiui ol tho minor
jiulgment-debtor put in a petition (Kpositinff Us. 50 and prayin’f
lor a posi»ponement for two monihs, up to tho 20th July, 189H
Au order wes passed, lionevor, postponing tho Bdo to tho 20th
Juno, 1808. Tho property wes sohl on tho 20tli dux», 181)8, jor
Rs. 000, and purchased by tho decroe-hohlor.

L.t appears that tho pleader employed in iho caso lor 4™ minor
having lalloa ill soon after tho presentation of the petition for
adjournment, and having subsequently died, tho “niardian wrolo
to tho pleader for the dooree-hohlor in the (irst \(ok of July in
quiring what date had been fixed for tho sale of tho properly, ad
received reply that the sale had been hehl on tho 27th .June*
On the 26lh July, the jndgnient-dohtor applied to pay in tho
decretal amount, &c., and to havwo the sale set asido, but tho
application wes refused by tho Munsif. On tho uoxt day, 7>,
the 27th July, there waes another gj)pli(‘ation made by the Judg-
ment-debtor explaining tho reason for the delay, and wan
thereupon alloned to pay the noney into Court subject to a
decision of tho question s to the delay and othur iiirililvital
matters. On the 5th December 1898, however, the Mursii* an u
consideration ci the Full Bench ease of A'/<kr N'ufh Rant w.
Kali Churn Ram (1) hold that s. 310A of the Oode of Civil Pro-
eedure did not apply to mortgage decrees, and aceonliiijrly dH
missed the application and oonlimed tho salm Tho luiuwur
judgmeni-debtor appealed against this order to tho District Jtuigin

The District Judge, for the reasons set out In the judgment
of the High Court, held that tho gjile wes illegiil, and ttiroefcil
the sane to be set aside,

The deoree-holder appealed to tlio High Court.

Dr. Hash Beliari Ghose and fialm Ihnakali Muhrjrt fur (0™
appellant,

(1) (1878) 1. L U. 25 Cule, 703,
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Babii Anarendi'a Fath ChaMerje<?, for tlie respondent. 1899,

1899. Dec. 2 : The judgment; of the High Court (Kampini and Prul Chand
Wilkins, JJ.) wes as follows:—

This 5s au appeal from the decisiou of the District Judge of
Bhaga]pore, datEd tm 7th I\/IaI’Ch, 1899 Misser.

The facts of the ease are that a certain property, belonging to
aminor, WH5 sold on the 20th of June last in execution of a
decree, and that, on the 25th or 26th of July (probably the latter
date is the more correct one) the judgment-debtor made an appli-
cation imder s. 310A of the Code of Ciyil Procedure to be
alloned to pay in the decretal amoiint and to have the sale of the
property setaside. The Mnnsif disalloned the application. The
District Judge, althoughhe held that the decree in execution of
which tlie sale took place was a mortgage decree, and that, aocor-
ding to the case of Kedur Nath Raid v. Kali Churn Ham (1)
Ss. SOAs. does not apply to sales held in execution of mortgage
decrees, nevertheless reversed the Mnnsifs order, alloned the
application, arid set aside the sale.

The decree-bolder, who was the purchaser of the property at
the sale, now appeals, and ho contends that the order of the
District Judge is wrong.

The grounds upon which the District Judge held that, notwith-

stondiii g the ruling above referred to, the sale should be set aside "
Tinder s. 310A are: first, that the guardian of the minor

applied onthe 23rd May, 1b98, for apostponement for two montiv,

waiving his right to the issue of a fresh sale proclamation™ and he

bolds tliiit the guardian ¢ji the minor only waived this right to the

issue of afreih sale proclamation on condition that the sale should

be poBfgooned for two months, whereas it was only postponed for

orne nioiith ; mondlij~ the Judge eays there was no upset price .

fixed for the property at the sale ; iJurdli/ that the property wes

gold for an inadequate price “Vvhich seens tohini “ to raise grave =
guspioion of trickery or fraud ;” luul fouHhly”~ that no order absolute. ; 7
for sale was passed upon the petition of the deci'ee-holdof, dated
theNirtli.March 1898. ' : ' '

(1) (18&8) I. L* K., 25 Calc., 703,
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The learned ploiuler lor theappoltartf cotilotkls tluit tlie Dietrici

PsOL~C!iAND-wiis nofc cqginpeteiii to ailuw ilie applkalion itmler s,
Wn 310A on tliese rounds.
N . ..n
SasfubD” Tlio learneil pleader for fclie rospoudeni urgupfi, in ilio llrsl
Miskeiu place, that no appeal lies in this case, and, acMndhj» that (;ho J ud,ifo

With regard to the question of appeal in this caso wotliink wo,
are coiichided by the case of Knpa Nath Pal u Ram Laksmi
Dasya (1) in which it has been lield that an order under
p 310A of the Civil Procednrc Code is one imdor h 244, daiitHc
(c) ad that being so, an appeal lies to us in this case.

But we are nnable to agree that the District Judge was right
in allowiiigthe application of the jndgnicjit-delitor in ihia eane for
tlie reasons assigned by him.It is clear to ns that the reas™ons ho
gives for setting aside the sale arereasonswhich might have
infilienced him, had the application been made adder { HIl of tlie
(Jivil Procedure ('ode, because the objections he rasCHto tho nahi are
questions of irrogularity in publishing or eondueting the stde. We
do not think that when an application has been made nndtU' a. iJIOA,
whicli adinits the sale to have taken place, and only asks to Ik
allowed to payin the deorotal amount and ljave the snle ffet
aside, it is open to the applicant fo rais(® pleas whioh properly
should he raised in an application nnder s. Hit. To do so
wottld bo to act contrary to the Xt of tr? prv™a to
s. BIOA, and it would not, we think, h* jtit that an
afipiicant under h. SIOA should be entitonl to iImptign tt
m lo on the ground of in*«gukrity iu publbhing and condnotiiig ili

-and at the sane time carry on an ap|dicatioii imder  SIOA,.;.
m tts.it wero, simnltaiieouslyi

Blit however this may be, we do not think that ilsere
are grounds for holding that the sale In tliis ease wes
irregular. It seens to rs rather that the sate was brought
about by the gross laches of tbe gaardiaii of the rsivwor hiniiiidf.
He made an applioation for postponement for two norith\ waiving
his right to a fresh sale prookmation, bt he niaileno attempt i«

(1) (1897) | O/W. N., O,
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find out for himself what orders were passed upon his appliciiUoii, 1899
and seeing that a posiponemeat waes granted for oae inaiitb, it Prol (jfilsD
does not lie in his moutli to tiirii round and urge that the snle was
irregular for the want of a fresh proclamation. NunsiNGii
PoouaiuD
In the second place it does not appear to s that it is necess Misseb

sary that an npset price should be fixed in the sale 'procla-
mation.

Thirdly, there is no evidence iu this case that the property has
been sold for an inadequate prioce, and furthermoro there is no
evidence whatever that, if the price realized was inadequate, this
was the result of any irregularity inthe sale pi'oclaination.

Then, as to there having been no order absolute for sale under
thi3 provisions of the Transfer of Property Act, we think that ques-
tion is concluded by the cases of Siva PershadMaii™ v, 'Nunda
Loll Kar Makapatra (1) and Tara Prosad Roy V. Bhohodeh
ABy (2), and these rulings show that an order absolute is not
indispensably necessary, and it is sufficient that there <la an

order for sale passed on the h;:l\pplication of the decree-holciep, as
wes done in this case.

Finally, we may say that there is not the slightest reason for
supposing that there wes any fraud or trickery on the part of the
docree-holdor. The guardiau never attempted towatch the pro-
ceedings in the execution case hinself. He was apparently in-
diiferent as to whether the poatponsment for two months-was \Y
gnmifcod on his application or not; and, then, instead of finding but
for himself what had been done iu the case, he applied to ‘the
docree-holder’'s pleader, who at once told him when the sale had
taken place. Tbia information was given in the first week of
July ; so'that if 3. 310A had.been applicable to this. aso- the \ =
guardiiua >inipieasily have paid the money withim®tke ithirty™
days alloned by law. But when ho got this information he did NV
not put the money inwithin the prescribed period. It is true
that the decree-holder”s pleader informed him incorrectly us to,the’;:: ,;i;J|; |
date of the sale. But this does not appear to have beisn done : mvI ™

(U (1890) Lh. LI.,18C»lc., m
(2) (1896)1. L.E.,22Culc, 93I.
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1809 . purposely, and wes probal)lj a el(rical erroi’ on the part of the
Vhul (u® pleader. However this may be, there is no doubt that the pro®
Ram visions of s. 310A do not apply to mortgage dooreef< and that tho
Nursingh order by the District Judge is ('uliroly wrong and must bo set

PuUftsi aside.
MS"FE . . L
Wo. accordingly decree this appeal] with costs.

M N R Appeal decreed.

Before Mr. JuhUcc liumphii and Mr. Juslke Pratt.

1900 BITUGWANUUTTI CIIOWDIIIIANI (Plaintiff) r. A. IL POUUKS,
June 18 & Executor to tuij Estate of tub latk A. J. Foiiuks (Dkfkndant).'*
21.

Resju(.Ucala— Ciril Procedure Code (Act XJV of ISS3),n, IS-~Competo)icy
of Court to try suhequent suit— Peeuniarij jimudidion-~J3Snii of a Smull
Ciiuxe Court nature— Issu& deculerl in a prei‘ious mil not snbjcct to i”ecoml

appeal.

In onltir to mako a matter it In not noci'HSiiry timt tlio two
Huits lauflt bo open to appeal in tho huuk! way. Jim Clumm (tlum v. Kumud

Mohan Dull (1) folluwud.

A plaiiitit!! eamiot evuile the provisionH of a. J3 of tho Cotie of Civil I'rooo-
ilmo by joining Kcvuntl cuiiacB of wucLiou iigaiuHt tlio hhuio ilrfimdaut in lho

milmoqueul suit uu<l iustitutiuy; it in u Comt of HuptMior juriHiliction.

In asuit instituted by one A. 11 Forbgjs, the pre/at di'len-
dant, against one Bhugwanbutti Cliondhraai, tho preseiit phun-
IitT, it was sought to obtain a rciund of Kk 124 arus 1'J bring
tho excess amount of road and }udlio works aoshch wrongfully
recovered from him in respect of a puiiu laluk which ho held
under the said Bhugwanbutti Chowdhrani. Tho suit wes iiistitiitod
in ill the Court of the Ntimf of Pumca The Munsif
decreed the suit, holding that the Dlaita}T in that suit was not
liublo to pay road and publio waks cessgi at tho enhiincod rate
claimed. ThiB deoisica was conlirmed on appeal by the .District

Appeal from Appelluto Decree No. 1030 of 1898, aguinflt tho tkcii'j? of
D. Cameron, E6(j[,,Di8tnct Jmigo of Piiniea, dnted the 10Ili of FtUtuiiry 1878,

ttffinning tho deeiee of Babu Chuknulhur PraBiul, Suljofdiimto J(uig<i of that
District, duted tho 11th of Augnat 181,>7,

(1) (1897) I L. R., 26Culo., 571.



