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1900 under that section. It follow.̂ , tliercforp, Unit Uk3 dofontlani 
“MoijABaT  ̂ failed to aumil llio inciimhranco wliich tlic jiiuintiH* 

SiNGu seeks to cnforco on the property in suit.

FAimî  The result is that this appeal must be allowed, tlio jiul;j(mcnt. 
of both tbo Lower Court roverssod, and Ibo suit decrced 'with co«trt 
in all the Courts.

B. D, u. A p p t a l  a llon riL

Before Mr, Justlco Uunqnm ami Mr, JiiHlke Sicrmn, 
lyOO HAD]MAN (ri.AiKTiKF) VH. KLAlll IJAKSH (1)1'.i'KNhant).'=

A u g.  1 5 ,  2 4 .  ei'idaicc— Erideiica A d  ( /  o f  JS7‘J), (Jii~~-EvhU'ner ta

H?iew lliul a  ‘ deed o f  sale  ’  v:o-'t me.o»t In be a  ‘ deed o f  < jifi'— Adrn'm diiuty 

o f  oral evidence to xon j a  ii'ritlen cimlrnd,

Uiuler the proviHions of 8. 02 of liio Eviilcuci* Art (I uf 187l‘) nrM'iul 
ovidcnco iH adniiKsiblo to hIicw that a dfMfil-(if'fiulo wiiH j'.'iiily JiH'ruil to bo u 
“ (Iced of gift'’ iind not a “ dec'd of Biilc.”

S h en v h  S/nrjh v . A sg iir  A U  {\ ), W tthr M ^hom rd \\ K u m u r AU {'2), nuii 

Lida Himmdl Suhai v, Llcu'heUcn  (li), (liHlingiiiHhcii.
The friiit out of ^̂ llil■b Ibis appml nrisps was luou^ht by (ho 

plaiutiif to efctabliŝ b bur rî bt to a onc-tbird sbarw in cerinin pro- 
perties, vbich jjbo nllfgcd lave been Icl'i by lirr fotbcr {:?b<*ilvh 
Baksbi, Tbo fcjubordinuto Judge âve tbo jtlainfiiV a de'crvo Ibr 
one-tbird of all tbo projiortic.s except one nainetl ISas'ore wbicb !if= 
held to bo the exclusive projeity of fbe delVndaut Kbibi IJ»Jî b̂  
tbo brother of ibo plainlilf. This projM‘ 1 ty was nnjiiiiril one 
Uzirnn Bibi who executed two deeds of falc in Klabi l̂ absb'.s favour 
in respect of it. Ai tb(‘ time \\ben tie fii.-l of (bt d»> was
execuietl Eluhi Î aksb was a luint-r ; |1h' ."ccoud tlted wuj?
cnted he was a major. The jdalntiiV’ti contention btbitt thti#edw‘ds 
of gale were hemmi trannictions, and that Siizcre was really pur«

, AjiponI ficin i\p]n'llutc Dfcrcf No. (-f the thrK ftrf
V̂. II. Viacciit, Kh]., QiTjr. I>iplrjd <if I'hiif.'nlnir,ihitnl llic 14tl« pt

Octobcr 1808, nillnniing llio drwc of Bitl u KiilFt r Chiiruira iSqhor.
ilinate Judge of tluil District, dafctl tho 27ih of Mny

( 1 )  ( 1 8 « 6 )  (> W .  R . ,  207,

%  (2) (1867) 7 W. K., 428.
( 3 )  ( 1 8 8 6 )  1 .  L .  IJ.,  l l C a l c . ,  »
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chased by the father of the plaintiff and the defendant iu the nnmo 
of the defendant; while the defendant’s case was that they were 
not deeds of sale but deeds of gift executed by Uziran Bibi in his 
favor out of feelings of love and affection towards him.

The lower Courts have both admitted oral evidence to shew 
that these deeds of sale were deeds of gift and have held that they 
were deeds of gift, and that the mouzah in question belongs 
eselusively to tho defendant, rolying- principally upon Sheivab 
Singh V. Asgur AU  (1), Walee Mahomed Rumur A li {2),  Lala 
Himmat Sahai v. Llewlwllen (3), Hem Chunder Soor v- Kally Churn 
Dass (4), and Fenkatratnam v. Reddiah (5}.

Tho plaintiff appealed to the High Court.
1900) A u g u s t  15. Babu Saligram Singh and Babu Karuna 

Sindhu Mulcerjee for tho appellant.—It is not open to the 
defendant to shew by oral ovidonco that a deed of sale was 
meant to bo a deed of gift. The terms of s. 1)2 of the Evidence 
Act are conclusive on that point. Oral evidenco may bo admissible 
to prove that a deed of sale was intended to operate only as a 
mortgage, but not otherwise. See Preo Nath Shaha v, Madha 
Sudhan Bhuiya {(}),

Moulvio Serajul Islam  for the respondent.—Tho point of law 
referred to by the other side does not arise in this case consider­
ing the distinct finding of facts. In the case Bah Lai Chand y. 
Indrajit (7) it is laid down that if no consideration is passed oral 
evidence* may be* given to prove that fact, [ RAMPiNij, J.—T  ̂
between a vendor and a vendee]. .Oral evidence pf ciroumstanceis 
maybe given to shew what was the real nature of the transaction. 
Apart from all questions of law tho deed gives the plaintiff no title 
at all, as no consideration passed for the transfer under the deed 
of sale, the property being in the possession of the respondent,

1900 . 

R a h i m a n

I).
B l a h i

Bakbh.

( 1 )  (1 8 6 6 ) 6 W .  R ., 2 0 7 . >
^■t2) ( l8 6 7 )  7 W . B.., 4 2 8 ..

( 3 )  (1 8 8 5 ) I. L . R ., l l C u l c , 4 8 0 .
( 4 )  (1 8 8 3 )  I. L . R ., 9 C alc ., $ 2 8 .
0 )  (1 8 9 0 ) I  L ,  E ., 13 M ad., 4 9 4 . ;
(6) (1898) I . L . R., 25 Calc., 603,
( 7 )  (1 9 0 0 ) I . L . % .) 22 AIL,;S70 5: 1^ K., 27 t  i . ,  93.
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K a h i m a u

ICl a t i i

B a k s u

■ 1 9 0 0 Babu S a l i g r a m  Sincfh i i \  voply.— IF thoro was a failure ol con- 
fsideratioii, the titles of both tlie parties would tail, I t  is atlmiiUHl 
tluvt tlio property was tnuiafGrred. Tho <pipstiun h  for wboso 
benefit was tlio sale effected ?

C ur .  aJt). m i l .

1900, A u g u s t  24. Tho judgment of’ the Oonrt ( U a m p i n i  and 
Stkvens, JJ .) v v u s  delivorod by

Rampini, J.-“ (w1io after stating tlio facts as abovo continuod) 
We are of opinion tbat iiuder tlic proviaions of s. 02 of tho 
Evidence Act no oral (n-ideii<;o h  udniis»iblo to show that 
these deeds of side nro not dceils of but deeds of gift,

Tho Subordinate Judge, wlioso judgment on tljia point in atfirmod 
i)y tho District Judge, has rolied on certain oasoti in -whiidi it has 
been held that ostcjisiblo dcoiln of siilo may l)o shown by ovidoncrt 
of tho circnmstanoos of their oxGcutioii an<l tho coudutit of tb«> 
parties, to bo really deeds of njort̂ âgo. ISucb casoM, no doubt, form 
an apparent ('N.ce}ition to tho gonend rtihi oinboilied iti 
of the Evidcnco Act, but the objoct of niuking t hisi <ixceptio» 
apparently was to prevent the conitniiHsiun of fraud by one of thf' 
parties to tho contract;. But wo aro not aware of any ruling nor 
has any been cited to us iu which it had boon ruled that orul 
ovidcnce id udnussible to prove tbut a deed of sale irf really a dwd 
of gift, and that not botwoeu tbo partit?jj to tlio deed but botwcon 
third parties.

In Honio of tho ca.sos cited by tho Subordinate vii.^
Shewah Singh v. A,t<jur AU (1), ll'a/tft? Mahotmni v liumnr AH (2), 
and Lala Himmat Sahai v. fJewhdUn (H) it }uis been ludd that 
oral eviilcuco of tho non-payment of ibe conMdoration may Vh* 
given. But these aro cases botwoeii vendor and veiidt'o, und ar<‘| 
moreovori in uccordanco with the )u*ovi,siann of provi«o-(l) to 
which i» to tho effect that any fact may be proved that would 
iuvalidato any document, such as fraud, intituidrition, and m  
forth. Now the object of tho dofendimt in producing thij urnl 
ovidcnce objected to, was not to iuvahdato tho d(?fvdn hut to

(1) (J866) 6 W. H.,»
(2) (1867) 7 W. K., 428.
(3; (1885) I. L. R,, 11 Cak'.,
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validate tliein, and yet at the same time to vary aud contradict 
their terms. For these reasons we consider the oral evidence 
admitted by the lower Courts is inadmissible. We accordinoiy 
set aside the decree of the District Judge aud remaud the case 
to him for a fresh decision after excluding the oral evidence 
adduced by the defendant to show that the deeds of sale were deeds 
of gift.

Costs to abide the result,
• B .  D .  B .  Case remanded.

1 9 0 0

R a i i i m a n

V.
E l a u i
Bakrh.

B efore  Justice Rainpini and A h  Justice W ilkins.

F E I U L  C l I A N D  R A M  ( D e c r e e - h o l d e u )  v . N U R 8 1 N G H  P E l t S H A D  
M l S i S E U  ( j U D a M E N T - D B U T O R ) .

A p'pm l— Civil Fl'ocedure Code (A c t  X JV oj^  1 S 8 3 ), ss. 244 ( c ) ,  S W A , 311-^

Order $elting aiide stde in execution o f  decree— M ortgage d ecree^ S a le  o f

m ortgaged ’property— Transfer o f  P rop er ty  A c t  { I V  o f  1S82), s. S P —
Order absolute f o r  sale.

A d  o r d e r  i m d o r  s .  3 1 0 A .  o f  t l i o  C i v i l  P r o c e d u r e  C o d e  i s  o n e  u u d e r  a .  2 4 4  

c l i i u s e  ( c ) ,  o f  t h a t  C o d o a n d  t h o r e f o r o  a n  a p p e a l  l i e s  f r o m  t l m t  o r d e r f u t  I l i a  
n i s t i i n c e  o f  t h e  d e c r e e  l i o M e r  w h o  in a l a o  t h e  a u c l i o n  p i i r c h a s e i - ,  K rip a  Nath 
P a l  V. Ram  L a lcm i D asya  ( 1 )  f o l l o w e d .

I t  i s  n o t  o p e n  t o  a n  u p p l i c i u i t  u n d e r  s .  3 1 0 A .  o f  t h e  C i v i l  P r o c e d i u e  C o d e  
t o  i i n p n g n  t h e  h u Iu o n  t h e  g r o u n d  o f  i r r e g u l a r i t y  i u  p n b l i s l i i o g  a n d  c o n d u c t ­

i n g  i t ,  a  q u e s t i o n  w h i c h  p r o p e r l y  a r i s e a  i u  a n  a p p l i c a t i o n  u n d e r  a .  3 U  o f  t h e  
C o d e .

A n  o r d e r  a h B o h i t e  f o r  s a l e  u n d e r  t h e  p r o v i s i o n a  o f  t h e  T r a n s f e r  o f  
P r o p e r t y  A c t  i s  n o t  i n d i s p e n a a b l y  n o c e a a a r y  a s  a  O D n d i t i o n  p r e c e d e n t  f o r  t h e  
s a l e  o f  a  m o r t g a g e d  p r o p e r t y  i n  e x e c u t i o n  o f  a  m o r t g a g e  d e c r e e ; i t  i s  
f l u f f i c i e n t  t h u t  t h e r e  i s  a n  o r d e r  f o r  s a l e  p u a a e d  o n  t h e  a p p l i c i i t i o u  o f  t h e  

d e c r e e - h o l d e r .  S im  Perakad U aity  v .  N m d o  L a ll R a r  M ahapatra  ( 2 )  a n d  
Tara P rosad  R oy  v .  Bhobodeh R oy  ( .S )  r e f e r r e d  t o .

A MORTGAGB-DECREE was obtained OQ the 23rd December 1897 
against the minor defeudant Nursingh Pershad Misser for

® A p p e a l  f r o m  o r d e r  N o ,  1 5 1  o f  1 8 9 9 ,  a g a i n s t  t h e  o r d e r  o f  0 .  M .  W .  B r e t t ,  
E s q . ,  D i s t r i c t  J u d g e  o f  B h a g a l p u r ,  d a t e d  t h e  7 t h  M a r c h  1 9 9 9 ,  r e v e r s i n g  t h e

o r d e r  o f  B a b u  H e m  C l u m d o r  M i l t e r ,  M u n a i f  o f  l i a n l t a ,  d a t e d  t h e  5 t h  o f
D e c e m b e r  1 8 9 8 .

( 1 )  ( 1 8 9 7 )  1  C .  W .  N . ,  7 0 3 .

• ( 2 )  ( 1 8 9 0 )  L  L .  R . ,  1 8  C a l o .  1 3 9 .
( 3 )  ( 1 8 9 5 )  I .  L .  B . ,  2 2  U a l c . ,  9 3 1 .

1 8 9 0  
Dec. 8 .


