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that a Court of Justice can properly arrive atany conclusion
more favourable to the appellant. If it be true, as isearnestly
alleged on his behalf, that expenses honestly incurred for the
partnership have been disallowed to him, the answor is- that by
bis own acts in mixing up his private affairs with those of the
partnership, and his omission to keep elear accounts of any kind,
he has made it impossible even to conjecture what those expenses
are, Their Lordships will humbly advise Her Majesty to
dismiss this appeal, and the appellant must pay the costs.
Appeal dismissed.
Solicitors for appellant: Messrs. A, I1. Arnould & Son.

Solicitors for the respondent : Mossrs. Richardson ¢ Co.
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CRIMINAL REVISION,

Before Mr, Justice Prinsep and Mr. Justice Stanley.

‘GOBINDA PERSHAD PANDEY anp anormer (PEIITIONERS) 4.
@, L. GARTH (Oprosits PArty.)®

Defamation —Proof necessary in charge of defamation—Penal Code (det
XLV of 1860) ss. 471, 499 and &00—Conviction of offence without
charge— Re-trial, order of, by Appellate C’ozzrt—-Oade 0/“ Criminal
Procedurg (Act V of 1808), 83. 232 and 428,

To constitute the offenco of defamation as defined in 8. 499 of the
Penal Code, it is not necessary that the evidenoe should show that the
complainant has been injuriously affected by such alleged defamution, The
law requires merely that {herg should bo an intent that the person who
makes or publishes any impntation should do mo intending to harm, or
knowing or having reason to Leliove that such imputation will barm, the
reputation of such person,

Where an accused was charged undar 8, 471 of the Penal Oﬁde of
dighonostly using ag genuine a fulse document, and the Magistrate conviet-
&d Linn under 8, 500 of that Code of defamation, of which offenes there
was no oharge frameld against him. 7%l that the Sessions Judge, if he
thought 2 ney  triad necessary, shonld hn\re proceeded under s, 232 of the

Criminal Procedure Code, under which an Appellate Court is competoat to

diroct o re trial, and not, ag ho did, under g, 428,

¥ Criminal Revision No. 95 of 1900, made against the order ptiesed by
S. J. Douglus, Euquire, Sessions Judge of Dacea, dated the 18th of Januury
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Quere. Whether an Appellate Court has under s. 423 of the Code general
power to order a new trial,

I~ this case on the 27th July complainant filed a complaint
before the District Magistrate of Dacca, charging the accused
with having, with intent to cause injury to complainant, used as
genuine a certain letter which they knew to be a forged docu-
ment. The offence of defamation was also alleged. The District,
Magistrate after a preliminary inquiry summoned accused under
s. 471 of the Penal Code, and the case was sent o the Joint
Magistrate for disposal, who, after bearing the witnesses for the
prosecution, framed & charge under s. 471 of the Penal Code
against the accused, Eventually the accused were convicted of
defamation under s. 500 of the Penal Code, although no charge
with regard to that section had ever been framed against them.

The accused appealed to the Sgssions Judge of Daeca, who, on
the 18th of January 1900, set aside the conviction of tlie accused
under s. 500 of the Penal Code, and under s. 423 (&) of the Code
of Criminal Procedure ordered the re-trial of the accused for
defamation under s. 500 of the Penal Code.

Babu Dwarka Nath Mitter for the petitioner.

Mr. C. R. Dass (with bim Babu Gyanendra Mohan Das) for
the Crown. -

1900, MarcH 27. The judgment of the Court (PriNsep and
STANLEY, JJ.) was delivered by

PrinsEP, J.—The Magistrate had before him a complaint of
defamation as well as of dishonestly using a forged document
under s, 471, Indian Penal Code. The alleged forgery consisted in
affixing a false signature to a letter on which the charge of
defamation proceeded. At the trial, the evidence was, no doubt,
principally directed to the charge under s. 471, and it
appears that, at the close of the trial, the Magistrate suddenly
turned round and convicted the accused of defamnation, having no
charge before him of that offence. On appeal, the Sessions Judge
very properly found fault with such a proceeding. He seems, how-
ever, to have followed the Magistrate into an error regarding the
evidence necessary to prove the offence of defamation, for he
points out that there is no evidence to show that the complainant
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On appeal, the District Judge also was of opinion that the 1900
b-divisional Officer, who had been invested with some of the “youasor
wers of a ¢ Collector” wunder the Bengal Tenancy Aect, Sixar
came thereby, according to s. 3, cl. (16), a Collestor, and therefore UMOA.HIL
d jurisdiction to issue notice under s. 167 of the Act; and Fariva,

s dismissed the appeal.

The plaintiffs appealed to the High Court.

Babu Sareda Charvan Mitter and Babu Brojendra Lal Mitter
w the appellants,—The Sub-divisional Officer of Aurangabad,
ot beiug specially appointed by the Local Government to dis-
harge the functions of a Collector under s. 167 of the Bengal
'enancy Act, was not a proper officor to serve the notice annuiling
he incumbrance. When an officer, other than a Collector of a
f)istrict-, is invested with the powers of a Collector under any
section of the Act, the Local Government does it by Notitica-
ﬁ‘on in the Caleutta Gazette—see the Notifications investing all
*he Sub-divisional Officers with the powers of a Collector under
bs. 12, 13, 83, 69, 70 of the Act; and also the Notifications
appointing certain Deputy Collectors within the meaning of
35, 69—71. The Sub-divisional Officer of Aurangabad was not
specially invested with the powers of a Collector under s. 167, and
therefore he had no jurisdiction to issue the notice. ¢ Colleotor ™
is defined in s, 3, cl. (16) of Act.
\ Moulvie Mahomed IMustafa Khan for the respondents.—
* Collector ” includes any officer appointed by the Local Govern-
ment to discharge any of the functionsof a Collector under the
Bengal Tenancy Act. When a Sub-divisional Officer is authorised
to discharge some of the functions of a * Collector,” he is a
# Collector * within the purview of the Act. As soon as an officer
is appointed to discharge any of the functions of a Collector he
becomes invested with the general powers of a Collector under
8. 3 of the Act.

1900, May 30. The judgment of the High Court (Grosm
and HarixgroN, JJ.) was delivered by

GrosE, J.—This was an action brought to enforce a mortgage
gsecurity. ¢The defendant No. 5 alleged that the incumbrance
which the plaintiffs songht to enforce in this action had been
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1900  aiiiiullod by proocoodiugH  taken uiidor s, 107 ot tho Bongfil J

" MoiuaDT
SINQU qijQutjOn that lias linou arguml hefuro uf? on uppHul in
Umatih, whotUer ilio application which luis io ho luaiit™® io tlio l'ollcctor
I'ATIMA that section was niado to tho proper ulHojr, and whe.thor
tho notice was duly issued by tho ollicfsr by whom it ha-i to bo

issued uiider the provision.™ of tho iiectuHi.

Il the Court of First Instauoo a tJUCHtion urojio uh to whottIuT

tijo defendant isTo, 5 was out of time in the* pro(loediii;i;-i  wHliieli
he took to annul the incunibnuice, and it wari toua-1 a I'nct’
by the Munsif that neither the delondant No. 4, who U tIn’
assignor, nor tho delbmhuit No. 5, wlio is his was

served with notice of tlie iaeunnbrunce until serv»'(l with ihfl |
suniuioiis in the suit which has jLjivou ri.so io tlii.s and timtt
therefore tho defendant No. 5 was within the tiino prcatniinHi by
the statute.

In the Lower Appellate Court no (Indin™ of Tiict apjM'ar4
to have been arrived at aj to whether tho detVtudant No, 4, or
defeiulaot Xo. 5 had notice of tho oxiKtctMC« of thin in.ruuibrauct*,
and the leurued Judge ajipearn to have hold that inartniueh an tho
tiSfjignee had not us a matter of l'aet exprc.sri ngtice of the oxis-
tenee of this incninbraiice at a time niore th:in a vfur bt*foro tl«
bringuig of tho action, theroforo the a™.signre hatl puw™tr ti»
take these proceeding.”™ under s. 1(57, irre.-pfciive m > wheUtel’

the assignor had notico or not.

We are hardly able to assent to the view taken I»v tin*
learned Judge of tho Lower AfipcUate (‘'ourt with regard to tho
notice ; but for the reasonji which will presently np](eur it not
necessary lor U3 to deal with that point in any detail, hta'.aus(
this appeal must he di.spoied of on wdiut is th(" real tu>*r<tium
and that is whether the iSub-diviconal (Jtllcrr in thif® vu™e wuh
uuthoriKed to receive an ajiplication under = 1C7 of tu
Bengal Teniincy Act, and to issue notico under tluit section
annulling the incumbrance. Section 1G7 provides timt a pur-
chaser, who has }iower to anaut an incumbrance, uiuy present to
tho Collector tinapplication in wrliing, reijuesiing* hiui to sorvo

m tho iueumbruncer a notice declaring that tho incumlranoe is
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annulled. “* Collector” is defnrod by clause (16) of » 3,0f
the Ad as ‘“the Qoiledbor of a distiicfe or anj atlier officer
appointed by the Local Government to discharge any of the
filoctions of a Collector under this Act.” Now, it appears that
the practice of tha Local Gowcminent is to appoint officers,
sometimes a gentleman holding the position of a Sub-divisional
Officer, as in this case, to perform the functions of a Collector
under certain specified sections of the Bengal Tenancy Act
Ag an instaace, one Notilioatioa appointed all the officers in charge
~of sxdaldivisions to discharge the functions of a Collector under
ss. 12, 13'and 150of tho Act. Now, it being the practice
of the Local Government to appoint officers to discharge
duties under particular sections, it seens to us, it is impossible
to argue that because an officer has been appointed to discharge
Nparticular duties under particular sections, he is thereloy empowered
| to discharge duties under any other sections of the act. It appears
to us that the very fact.that he is only appointed to perform

m particular duties under particular sections, by inplicatiou

H

involves the position that he is not empowered to perform otber
duties under sections other than those uuder which he is
"appointed to perform duties. And it seens to us that such
appointment when nTMde creates the officer a Collector within tho
mreaning of s'S cl (16) for the purpose of carrying out the duties
under those particular sections, and does not make him a Collector

for all purposes of the Act.” if that bo so we have to' con
sider Whether the Sub-divisional Officer in this case had been
appointed to perform duties under s. 167. It appears from
a reference to the Civil List for July 1897, which was inorco
when these proceedings took place, thut this gentleman was not
empowered to perform dutiess under s. 167, and it has been
very fairly admitted by the Vakil, who argued the appeal on tha
part Of the respondents, that he is unable to say that as a matter
of fact the Sub-divisional Officer in this case wes empowered
to perform duties under s. 167 of the Bengal Tenancy Act;

Under tli"'se circunstances we are of opinion thnt the Sub-J
diviBiona™Officor had'.tto,,poW-,-i0 receive'a™ udt as';

is provided for by 3# 167 of the Bengal "Teraricy had
he jurkdiotion to issue the mctice annulling tht  Incumbrano®
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1900 under that section. It follon” tliercforp, Unit USB dofontlani

“ MoijABaT n failed to aumil llio inciimhranco wliich tlic jiiuntH-
SNAu  seeks to cniforco on the property in suit.

FAImin The result is that this appeal must be alloned, tlio jiul;j(nont

of both tho Lower Court roverssod, and 1bo suit decrced ‘with aodrt

in all the Courts.
B. D, u. Apptal allonriL

Before Mr, Justlco Uungnm ami Mr, JiiHIke Sicrmn,
yaD HADIMAN (ri.AKTIKD VH KLAII 1JAKSH (D.iKN\merb).=
Aug. 15, 24 ei‘idaicc— Erideiica Ad (/ of JS73), (Jii~~-EvhU'ner ta

H?iew lliul a ' deed of sale ' v:io-'t me.o»t In be a ‘deed of <jifi'— Adrn'mdiiuty

of oral evidence to xonj a ii'ritlen cimlrnd,

Uder the prouHas of 8 02 of liio Builog* At (I uf 1871°) Vil
ovidooo iHadhiikaldo to Hiow thet a divil(iffido waiH;j'filily JHrul t bo u
“(lcd of gift” iird not a* dscd of Hilc”

Shenvh S/nrjh v. Asgiir AU {\), Wtthr M~homrd \\ Kumur AU {'2), nuii
Lida Himmdl Suhai V, Licu'heucn (IN), (liHIngiiHQIL

The it out of lilmb Ibis appml nrisps wes luou™t by (ho
plaiutiif to efdadis bur ri”bt to a onc-tbird sbarw in cerinin pro-
perties, vbich Jjoo nlifgcd lave been Id'i by lirr fotber {1<ivh
Baksbi, Tbo fgubordinuto Judge Mave tho jtainfiilv a ddavo lbr
one-tbird of all tho projiortics except one nainetl 1Sssore whicb lif=
held to bo the exclusive projeity of fbe delVindaut Kbibi 13:¥ "
tho brother of ibo plainlilf. This prgM1ty was nnjiiiiril one
Uzimn Bibi who executed two deeds of falc in Klabi absld.s favour
inrespect of it Al th(' time \\oen tie fii.-l of (bt &> wes
execuietl Eluhi Naksb wes a luintr ; |1 ."cooud tited vw?
cnted he wes a mgjor.  The jdalntiiVi contention btbitt thti#edwds
of gae were hemmi trannictions, and that Siizcre wes really pur«

, Ajipxl ficin i\p]n'llutc Dfcrcf No. (f the thrK ftrf
V. 11, Viacciit, Kh]., QTjr. I=iplrjd <f I'hiif.'ninir,ihitnl llic 14td« pt
Octobecr 1808, nillnniing llio drwc of Bitl u KiilFt r Chiiruira iSghor.

ilinate Judge of tluil District, dafctl tho 27ih of My

(1) (18«6) (> W. R., 207,
% (2) (1867) 7 W. K., 428.
(3) (1886) 1. L. 1., lICalc., »



