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Before Mr. Juatk'i Stmmm (iiid Mr. JnHikc- Pr«U.
11)00  ̂ TROYLOKIIYANATH f50SE ANf) oriiKtiH (Pj.untikks) ?v;. M. N. MAC- 

Augi. 27, 29. LEOD AND OTilEiw (I> i!f’ i5NItiUn>!).'’

Jurisdiction of Civil Court—Suit for pofiiti'.'iiion iiwl mf.Ann Bongal
Temtneij Act {V IU  of JSB5 wf nuimtlml by Benrjnl Aii. /// of i.9y.?), 
ss. 101 to 111 A—Suit to Heltlc diapittcii prior lo mnfhiiim nf re.mi'd 
of rights—Status of tenaHtS'—Oidl Pracniurfi Cotle (Act .XIV of iSHU), 
SfS, II, 13.

There is no legal bar to ttio luaintmifuitNt of ii miit in (hti (jivil fiimrf, fof 
possession anil mesno profltB by ojcctimint (if the dfifijtitituitri from cotiiiin 
plots of land in rofipect of wlticii a Hiirvoy atid prupdcdtitjti uf n nicurd of 
rights have been orderafl nndor Chapter X, of tlio Biuif'fil Ttiiiiujry Atifc (V I I f  
of 1885 aa amonded by Beniial'Act I I I  o£ 181W), in which rci,;ur.! tho 
ants have ah'Oiuly beou rocordcd uh losiantsi, whun thf*. phutiltll'V »/hjt;{'!i«iw {5 
hUch record lire still pending bufoi'u this UovymHs UHit'cr iuid thu I'ucuril Itw 
Dot been, finally publiHiied.

Achha Mian C'howdhry v. Dtirfiu Churn. Lrtw (1) ilifitiû fninhi;il,
Tee plaintiffs purchariod tlio t)ropri<ifc;iry rigliU in t'.nriaiii 

villages in the district of Durbhan^a ami |)rocno<l«Ml lu t«kii flirt'ct 
possession of tho saino. Thi'j' suycaetlod in .st> with
■ exception of certain plots of' land, to whirh thî  hud
cliiini as tenants ' and refiiscji! to givo np porf.-is'.s.sion Th«
piuintilfrt thereupon institutod thi:? suit for dirfsct |W);is*̂ isio« of 
plots by ejictnjent of tho dofendant^ and ul.so for raiwuo proliiH, 
alleging tbat tho dofyridants bad no fffotJ nr kiuhtkari rĥ hî  in t}i« 
said lands; and had no right lo hold or rot.iin posmnsiun o f thti 
same, and that tho allê -̂sd loaso iiador wlii^di this def«iidaitti 
claimed those plots was infrnctiiori^i and t,:otif(n-ro.d fjo ri||}ib tipcm 
them whatsoever. I t  tho time when tlda sail; it
record o f rights in roapcet of ilio aforo?>aid iii tij6
courso of preparation midor (liftptwr X o f  thft fpnaony Art
(V i l t  of lb85 as amcuided by Ifetign! A<‘fc III of IH9 }̂ stnd fh« 
defendants bad already been rocor<lr'il us leiuititi t>f liw bintiii iti 
suit. Tho ‘.plaintiffs duly objocted to that n^cordj, titiir ohjfio- 
tions were stiil pending in tho CJotirt, of tho llftvormts Ofliy«rj »iid 
the record o f rights had not then been tloiilly ptiblishcd,

Appeal from oi'igitial decrce No, 2&3 of iSS'J, ugaiast tlw ti«:r<5e nt h,
iS. Stiihy, Eh<i., Dietriot Jmlgo of Tirhooij diiteii tho HUi o£ Aagnot

(1) (UW) 1. L liy Qih,,U6.



The defendants, who were indigo planters, allowed that long i899* 
previous to 1875 their predecessors had acqiiired the lands in 
and cultivated them in indigo and had tenant rights in them ; that natu Bohe 
their predecessors’ rights passed to them hy a valid transfer,
■which was recognised by the predccessors-in-title of the plaintiffs; 
ibat the defendants had long been in peaceful possession of the 
■lands in suit as tenants ,; and that the plaintiffs were only entitled 
to a fair rent fo j these hinds  ̂but not to eject the defendants. They 
further alleged tliat they had already been recorded as tenanfcs of 
the lands in suit in the record o f rights in the course of prepara
tion under the BeugJil Tenancy A c t ; that the record had not then 
been finally published ; and that the plaintiffs’ objection to tlioso 
entries was ponding in the Revenue OtBcer’s Court at the time of 
the institution o f  this suit.

A preliminary objection having been raised that the Civil Court 
had no jurisdiction to entertain the suit, the Bisirict Judge held 
that a deteriiiination of the status o f the defendant’s tenancy 
was the main contention between tlie parties, and on that depen
ded ail other issues; that as the proceedingB which would 
determine the status of the defendants were pending iu the 
Revenue Officer’s Court, the present suit was barred under s.
I l l  o f the Bengal Tenancy A c t ; and that since he was debarred 
from determining the defendants’ status i)o eoiild not proceed to 
the other issues. He further held that the suit was barred under 
s, of the Code o f Oivll Froecjdure, He accordingly disiuiFsed 
the suit with costsj relying principally oa the following eases;
AMm Mian Chowdhry v, Durga Churn Laio (1), Madho Frahask 
'Singh V. Mnrli Manohar (2) and Ledgard v. Bull (3).

The plaintiffs appealed to the High C ourt.
1900j August 27. The Advocate {Jcnefal (The Hou’ ble Mr,

/ .  T, Wooinfe)̂  Babu Sarnia C/iaran Mitkr, and Babu Shorashi 
Charm Mtter for the appellants.

The Advocate General,--'XhQ District Judge is wholly wrong 
in .dismissing the suit on the p'rolirninary ground thftt the suit is,

(1 )  (1897) l . L .  li,, 25 Cftlc., 146.
(2)'<,1883) I. h. B„0A11., 40G.

. (3) (1886) L L, II, 9 All., m  ; 1., B,, 18 I. A., 134.

-VOL. XXVI0,.] CALCUTTA SERIES.  ̂ ,29



*1900 not maiataiiiable ia the Civil Court. The casea relief on by 
TnoYLOKEYA- distinguishable from the present one. Here the suit

HATH B ose is for possession by ejectment and for mesne profits, and such 
M acleod . reJiefs can only be granted by the Civil Court, and not by a 

Revenue Court.
These defendants have no right to be regarded as tenants ; 

they olairn the same right as is alleged to have been acquired by 
their predecessors ;— the factory is not a corporation, and. 
therefore it cannot he said that any number o f men can hold the 
lands as its successors.

The District Judge is wrong in holdiag that a determination 
of the status of defendants* tenancy is the main contention 
between the parties ; the snit is for possession and mesne profits, 
tbe provisions of s. I l l  o f the Bengal Tenancy Act have, 
therefore, no application to it. Nor can the provisions of 
s. 12 o f  the Code of Civil Procedure be applied to this 
case, the proceedings pending before the Revenue Officer not 
being for the same relief, namely, possession and mesne profits, 
as sought for in the present case, and the Revenue Court hot 
having the power to grant such reliefs,

Babu Saroda CJiaran Mitter (on the same side)— The District 
Judge has decided the case on two grounds ; (1) that the defend
ants are tenants within the purview of s. I l l  of the Bengal 
Tem ncy Act, and (2) that the proceedings pending before the Set
tlement Officer are a bar to the suit in the Civil Court.

The present suit being for possession and mesne profits, it can
not be said that the object of the suit was a determination of 
the status of the defendants as contemplated by s 111 o f the 
Bengal Tenancy A c t ; the judgment o f  the District Judge based 
on s. I l l  is therefore erroneous. S. 12 o f the Code o f Civil 
Procedure has also no application to the facts o f 'th is  case. 
Since the Hengal Tenancy Act has been amended by Bengal Act I II  
of 1898, there is a distinction made in the disposn! of “  objections’* 
and “  disputes under the present rales of the Government. The 
present Act (s. 103 A ) has expressly laid down the procedure 
to be followed now in the preparation of tbe final record of rights 
after the objections have been disposed of. The proceedings be
fore the Settlement Officer bad not arrived at a stage when a sui
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could be instituted under s. 106 of tte Bengal Tenancy Act 1900* 
(see Rampini’s Bengal Tenancy Act, Edition 1899, p. 276) ; Troylokhya- 
Dengu Kazi v. Nohin Kissori Chowdlirani (1). nath^Boss

'Jho defendants, not having any valid riglifc to tlio lands in Maolrod. 
question, are to be regarded as trespassers and tbe District Judge 
was wrong in boldinjr that tbere was the relationship o f landlord 
and tenant between the parties.

Mr. P . G'Kimahj and Mr. C, Gregory for the respondents.
The District Jndf^e was right in dismissing the suit. A person 
coming rightly into possession, but wrongly holding over, 
cannot be said to be a trespasser. The procedure under s.
103A o f the Bengal Tenancy Act is for the purpose of preparing 
the record of rights, and until such record is finally prepared, 
nothing can interfere with the rights o f the tenants and the Civil 
Court has no right therefore to interfere.

Under s. I I IA . o f the Tenancy Act no suit can be brought 
during the preparation of the record of rights and the framing 
of the same. Under s. 103 o f the Act the defendants were 
rocovded as tenants and there was an objection to the record by the 
plaintiffs which is still ponding before the Ilovenue Officer. The 
I revisions o f s. 109 of the A ct apply to the whole o f  the 
record o f rights as ranch as to any o f its parts; under s. I l l  
no suit can be bronglit in a Civil Court interfering "with the 
“  framing ** o f  the record of rights.

Babu Saroda Charm MiUet in reply The dispute in the 
case is not with reference to the alleged lease, but to the plots 
o f  land claimed by the defendants irrespective of the lease.
The question really is whether the proceedings o f the Revenue 
Officer are final and a bar to the institution of a suit like 
the present one. S. 103 of the Aot goes to shew that there 
is no* finality in the record of rights as published it raises 
only a presumption to the correctness of the entries therein, and 
there being this record, it would be for ilio plaintilTri to prove that 
the defendants have no such rights to the land;; as claimcd by 
them. It was never the intention of the Legislature to oust the 
jurisdiction o f  the Civil Court in matters iiko these ; there is 
nothing in s. 106 o f the Act to shew that a party dissatisfied 

’ (1) (1897) I. L. R., 24 Culc., 462,
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* 190d witli the record of rights may not .institute a suit in. the Civil
TROYLoKnYA' also shews that the record o f  rights is oot

NATH Bosb final ; titat section does not concern a suit o f  the present nature,
M acleob dispute in this case being about an entry in the record and

not in respect of the “  framing, publication, signing or attestation ”  
o f such a record. In the absence o f an express provision of law the 
record of rights proceedings cannot bar a suit o f this description.

Cur, ado. vuit.

1900, A u g u st  29. The judgment o f  the High Court. 
(STEVEJfs and P e a t t , JJ .)w as delivered by

JSrsvENS, J.—The facts out o f which this appeal arises  ̂ so far 
as it is necessary to state them for the purposes of the appeal, are 
as follows :— The • plaintiffs are purchasers of the proprietory 
right in three villages. They sue the defendants for direct posses
sion o f  certain plots of land in those villages and for mesne pro
fits. The case of tlie defendants is that they have a tenant-right 
in those lands, and that their right was recognised by the prede
cessors in title of the plaintifEs. I t  is an admitted fact tiiat at the 
time when the present suit was, instituted an order had been faade 
under.section 101, chapter X  o f the Bengal Tenancy Act fora  
survey and a record of rights in respect o f  the villages in question ; 
that the defendants had been recorded as tenants o f the lands in 
suit ; t îei the plaintiffs had objected, and that their objections were 
pending before the Revenue Oificer.

A  preliminary objection was raised by the defendants that the 
Suit was not maintaitiable according to law. ft appears from the 
judgment of the Lower (yonrt that three provisions o f  law were 
cited in support o f that objection, namely, /irst s. lO i H. (8) 
o f the Bengal Tenancy Act as amended by the Bengal Tenancy 
Amendment Act of 1898 ; secondly s. I l l  ; and, thirdly i 11 A. 
The learned Bistrict Judge, as we think, quite rightly, held 
that the case was not governed by the provisions of s. 101H. 
(8) or s. I l l  A .; but he held that it was barred under «. I l l  of 
the Bengal Tenancy Act and further that it was also barred 
Tinder section 12 of the Code of Oivil Procedure.

He passed an order allowing the plaintiffs to withdraw their 
suit within ten days without prejudice to their right to sue there-
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after ou the same siilyect-m atter in  a com petent C o u r t ; and, on 19n0 

the su it not being w ithdraw n  w ith in  the tim e specified in  that Tkoylokuya- 
order, he dismissed it  w ith  costs and interest,

IK
The plaintiffs now appeal from that decree of dismissal, Maci-eod.

It seems to its that the decree of the Lower Court cannot be 
supported on either o f the grounds ou which it was made witb 
reference, to s. I l l  o f the lieugal Tenancy Act. The learned 
Judge refers to paragraph 15 of the pUiint as containing an admis
sion by the phiintiffs that the defendants wore admitted by the pre
decessors of the plaintifffj as tenants for a term of fifteen years, which 
lias not yet expired, although the phiintiffs allege that the lease 
was infrucfcuous and conferred no rights on the defendants. The 
learned Judge says that it appears to him lhat the defendants on 
these data must be found to be tenants within the nieaiiiag of the 
A c t ; that assuming that the lease granted to them was infructuous 
or invalid, they would still be tenants-at-will and liable to be 
ejected only under tho law for ejectment o f such tenants ; that, 
therefore, the determination of tho status o f the defendants 
tenaficy is tho main contenfciou between the parties ; and that 
as the Court is debarred from determining the defendant’s 
status, it cannot proceed to the other issues.

This conclusion appears to be based tipon an erroneous 
impression as to what the case o f the plaintiSs really was. The 
learned Judge is in error in supposing that in the 15th paragraph 
of the plaint the plaintiffs made any admission. They merely 
said that the defendants themselves alleged that they had 
obtained a lease of the lands in qnestlon, at the same time 
stating that ‘̂'the paid alle^^ed pattâ ’ was infruetuous and con« 
ferred no rights on the defendants. In the 22nd paragraph of 
the plaint the plaintiffs in perfectly distinct terms deny the 
allegations pf the defendants as to tenant-right. They say •.
“  The plaintiffs, on the other hand, allege that the defendants 
have not, nor ever had, any ratjati or hmhthaH right in or to the 
said plots of land or any of them, and they submit that the 
defendants, are n o t ' entitled to retain possession o f the said 
lands in suit or any of them.

In fact the. ^^htintiffs, rightly or wrongly, Sue the defendants 
ais mere fcrĉ ŝ passer̂  ̂ for ejectment and for mesne profits, "What

3



1900 IS barred by s. I l l  of the Teiiancj' Act is the entertainment 
TuoylokhyT %  a Civil Court of any suit or application for the determination 

natĥ Bohs o£ jJjq gtalus of any tenant in the area to wTiich the record 
MiCLEoD. of ri<)lits applies until Ihvee months after the. final publication 

of the record of rights. (W e quota the substance of the 
section so far only as it is applicable to the present ense). This 
suit is not broujjht for the detevnunatioa of the status of any 
tenant. Tho allegation of the defcndiints that they are tenants 
is denied altogether and the suit is, as we have said, one for ej^et- 
ment of trespassers : consequently s. I l l  has no application to tho 
present ease.

W i t h r e f ^ a r d  t o  s .  1 2  o f  t h e  C o d e  o f  t b e  C i v i l  P r o e e d n r e j  

w e  a r e  q u i t e  c l e a r  t h a t  i t  h a s  b e e n  m i s a p p l i e d  b y  t h e  l e a r n e d .  

D i s h ' i c t  J u d ^ e ,  a n d  t h e  l e a r n e d  C o u n s e l  f o r  t h e  d e f e n d a n t s  

( r e s p o n d e d i s )  a d m i t s  t b a t  h e  i s  u c a l i l a  t o  s c p p o r t  t l i €  d e c i s i o n  

c f  t h e  L 3 S-CT C j u r t  o n  f a a t  p s i n l .  i n  t b a  f * r s t  p l a c e ,  I t s  c a ^ a  

e i t a d  h y  t h e  O o u r t  b a l a w  a s  fin  a c t b o r i t y  f o r  t h e  p r o f o s i t l o n  

t h a t  t h e  p r o c s e d i i i g g  o f  a  E a v e n u e  O i a c e r  f o r  t h e  d e t e r n i i i u i t i o a  

o f  o b j e c t i o n s  u n d e r  s  1 0 3  o f  t h e  A c t  a r e  s u i t s ,  t o  w h i c b ,  

t h e  p r o v i s i o n s  o f  t h e  C o d e  o f  C i v i l  P r o c e d u r e  a p p l y ,  n a m e l y ,  

t l i e  c a s e  o f  A e h h a  M ian  C h ow d k ry  v .  D u r g a  Chui'n L a w  ( 1 ) ,  

r e f e r s  t o  t h e  l a w  a s  i t  s t o o d  b e f o r e  t h e  A m e n d i n g  A c t  o f  1 8 9 8  

w i i s  p a s s e d ,  a n d  i s  b a s e d  u p o n  t h e  R u l e s  f r a m e d  b y  t h e  G o v e r n 

ment under s. 189 of the Act as they then es’ sted. The 
law as amended distiogaishes between “ objections,*’ which^ under 
the present rules of the Government, are disposed of summarily, 
and “  disputes,”  which are disposed o f formally after the manner 
of suits. Besides, a fatal objection to the application of s. 12 
of the Code of Civil Procedure is that the previously histituted 
suit must, under the provisions of that section, be for the same 
relief and must be pending in a Court having juiisdiction to 
grant such relief. It is clear that in this case the proceedings 
pending before the Revenue Officer were not for the same relief 
{that is, for ejectment of the defendants and for mesne profitsj 
as ivas sought in the present suitj nor had tlie Revenue Officer 
ju r is d ic t io n  to grant such T elie f.

In order to determine the question, whether or not the

(1) (1697) I, L. K., 25 Culc., m .
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present suit is mainttiinable in fclio Civil Goiii’ fc, wa have to ioo(? 
start with fcho gmonil rule laid down in 8. 11 of fcho (jodo 
o f Civil Procoduro, that “ tlio Courts shall havo jurisdiction natu Bohb 
to try all suits o f a civil nature oxcopting suits of which thoir -MAouiOD 
cognizanco is barrod by any onactinont for tho time hoiiig in 
force,”  and we havo to soa vsrhethor thor(i is any enactment now 
ill force l)arring tho cognizanco of tho Civil (Jourfc in rospoct o f a 
siiifc like tho prosent one. The provisions of tho ]]ougal leuanoy 
Act ousting tho jiiri.^diction of the Civil ('oiirts iu respect of tho 
procoodinga of Rovonue Officers (leaving out of connidoration thogo 
•which relato to sottloment of rents, with wliich wo are not con
cerned in this case) aro ss. 100, 111 juu! II IA . W c have 
already hold that s. I l l  does not apply to this suit, bocauso it is 
not a suit for the dotcrniiuation of the vshitus of a tenant. The 
learned Judge of tho Court bolovv has hold that s, l l l A  does 
not apply, and we concur with him in that view.

Thoro roinaing s. 109. That section provides that, subject 
to the provisions of s. 109A, which deals with appeals, a Civil 
Cowt shall not entertain any application or suit concerning 
any matter which is, or has already been, tho subject of an applica
tion made, or suit instituted under s. 1 0 6 , 1 0 7  or .s. 108.
We aro not concerned with s, 105, which relates to sottlomect 
of rents, nor with s, 108, which refers to revision by n> Revenue 
OfBcor of an order or decision traucr s. 105, s. IOC, or f. 107,
S. lOt) provides that i f  a dispute arise at any time within two 
months from the date of the ooriificato of the publication of the 
rooord o f rights under s. 103A, r;ab-s. 2, regarding any entry 
which tho Revenue Officer has made in, or any omission made from, 
the record, a suit may be fastitutod before the Rovonuo Officer by 
presenting a plaint on stamped paper for tho decision of tho dispute, 
and tho Rovenue Officer shnll then hoar and decide tho dispute,

S. 107 provides for the procedure to bo adopted by a 
ifevenuoOfficcr in firoceedings for tho sottlcffient of rents and in 
proceedings und( r̂ s. 106, and it provides, further, that a noto 
o f all rents settled and of all deciBioiis of disputes shall bo inado by 
him in the record of rights finally publislwd. In the present 
ease no puit raider R. 106 was, in faot, instituted, im  cou ld -it 
b'j ia.'jtitiitcdj bec;au.;io the pcord  of rights had »ot at that time



. 1900 been published, and, indeed, as we understand, the objections 
T roylokhta .- made by the plaintiffs had not been even summarily deteruiiued 

S A T H  B o s e  provisions o f s. 103 A. That being so, it does
M a c l e o d . not appear how s. 109 can apply to the facts of the present 

case. It applies only where the matter in question is or has 
already been the subject of a suit instituted under s. 106. 
Neither that section nor s. 106 itself renders the instilntion 
of a suit under s. 106 compulsory, or prevents the institation 
o f a suit like the present directly in a Civil Court. It has beeii' 
contended by the learned Connsel for the respondents that the 
mere fact that the Legislature has provided a special procedure 
such as that specified in s. 106 for the decision of disputes 
arising out of proceedijigs under chapter X  of the Bengal Tenancy 
Act is sufficieut to oust the jurisdiction o f the Civil Courts with- 
uUi any express enactment. W e are unable to accede to that view^ 
especially in the presence of the fact that the jurisdiction of the 
Civil Courts has been in several instances barred by express 
enactment in chapter X . Referring particnlarly to s 109, 
we think it is a necessary inference from the fact that the Civil 
Courts are forbidden to entertain a suit concerning a matter which 
is, or has already been, the subject of a suit instituted tinder s, 
106, that their jurisdiction is not barred in respect of a matter 
which has not been made the subject of such a suit.

It has been urged in argument that even if  the appellants 
succeed in this appeal, they will not be able to obtain any practical 
benefit fis the result of their success. W e do not express any 
opinion as to what the position of the appellants will be in respect 
of any entry that may have been made against them by the 
Revenue Officer, for that matter is not before us. The only ques
tion with which we have to deal is whether or not there is any 
legal bar to their maintaining the present suit, and we must hold 
for the reasons which we have given that there is no'such bar.

W e decree the appeal and remand the case to the Lower 
Court to be disposed o f  on the merits.

The costs will abide the result.
The Court fee paid by the appellants on the memorandum o f 

appeal will be refunded to them.
p. D. B, Appeal allowed and Case remanded.
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