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Before J/r, Junlioe Rnmpinl and Mr. Justice, Pmlt.

DINONATLI (UIOSK akd ANOTitUR (Pr-AiNTiFFa) i;. SIJAMA BIBf, -widow

OF CiniANO L aL AuARWALLA (DiUnCNDANT) ® 25 <6 28,

Lis pemhns—Salein exmilm of decree—l'ramfer nj ProjmH)/ A d  ( i F  of 
155^), s. 52~~xlctiw prosecution of a contcntiom suit—PossihiUty of 
apimtl—Anctkm purchase pendenlc Ule~~.Decision sulmtjuent to imrchasc 
to which purchasor was no party.

A inortgngo docreo waa obtained agaiiiHt R, on whoHO dualli liis legal 
rt;pi'cs0nt»tivca, S and others, wcro sub8lUntet.l iti Siis place. In execution 
of that decree, tho decri!Q*lio!ilor applied for tlio Bale of the mortgaged 
propcsi'ty. Thm-enpoii S olijoototl to Iho sale ou tho groMod that the |)roporty 
was ti'n8t praparty, which on a partitinu luul fallou to Ida ahiirc, and was 
tiioroforo not liable to Bala iu cxooution of tho decree, TI10 objc'cUou was 
ftUowed by tlie iowQi'Court on the I2th November J892, am! the decroe 
aliowing tho objocttotj was prepared ou tho 20tli February 1893. Stil)9c- 
quontly the High Court on appeal ruvordfd that decision, and hold that the 
property was liablo to Bale. Meanwhile, on tho ‘28th Deceiubor 1892, tho 
Bnnio properly wan piu'tduiacd by B  and 1) in execution of aaothor docrco 
a<fainst 8, B  aoil D woru not, howovor, uiado parties to t!io appeal in tho 
High Court,

that tho dooiriiio of Us pmleM  applied to tho puichASO by B and 
£), who must 1)0 tidc.cn to havo purchasod tho property during the active 
proflocutioa of a contontiona suit rolntlng thereto, wi'thia the moaning o£ 
s. 52 o£ t:ho Transfer o£ Property A«t, Guhiiul Chitndcr Roy v, Chni Churn 
KmiioJcar (1) followod. *

IMd, lurther, that B  and i?  wcro as ranch boinid by tho decfaion of tho 
High Court ngaiasfc *S, aa 8 himself wasj althoisgli they ’ffcre no parties > 
tlieroto.

O n e B ara  L a i Agarw ula, fatlier-in -liU Tof tho defondaiifcj Sliam a 

B ib i, obtained a  n iortgagc (li'tiroo im tho 6th  O ctob cr 181)0, 

ag ain st one RahuiiutW in, Tlio said EahiEiniddiii died 011 tho 22nd 

D ecem ber 1 890 , and 011 th e 4 th  Ju ly  1 8 9 1 , h is  hoirs, including  

one Sulem au B u k t, were substituted in  his plaoo, Tho dccwQ 

lioldor ihefi applied for the sale o f tho ^m ortgaged proporty, 

whei’eupoa Suleuiau  B u k t put in  lui ohjcctiott a lle g in g  that

® Api)(,‘!il from Appellate Decree I^o. 1260 0! 1898, against tho decree of ,
C. P. Ciwpcrsz, Emp, Additional Diatriot Judge of ai-Porgnnnidw, dated tho 
28th o£ Mawh 1898, affirming tho dccreo of Baba Jogeiidm Nath R<»y,
Additional SubordiM to Judge o f  that District, duloil the 25th o f November
1896, . '

( ! )  (1887) 15C ale .,94



1900 the mortgaged property could not be sold; as it was pur-
DmoNATH chased out of the Mysore family Trust Fund, and as uuder 

Q h o s e  award on a partition made of the trust properties, it was
iSHAMA Bibi, allotted to the share o f the said Suleman Bokt. That objection

was allowed on the 12th November 1892, and the decree 
allowing the objection was prepared on the 20th February 1893.

The decree holder preferred an appeal against the said 
order of the 12th November 1892, to the High Court on the 
5th April 1893. The appeal was decreed parte by the High 
Court on the 18th June 1894, and the property was held liable
to be sold in execution o f the mortgage decree.

Meanwhile, in execution of a decree against the said Sule
man Bukt, one Hasmntunessa Begum brought the disputed 
property to sale, and it was purchased Ly the plaintiflfs, Dino 
Nath Ghose and Brojo Nath Ghose, on the 28th December 1892- 
These plaintiffs were not made parties to the appeal which the 
decree holder^ Ram Lai Agarwala, preferred to the High Court.

The present suit was instituted by the plaiatiffs on the 
allegation that attempts were being made by the decree holder 
in the mortgage suit to bring to sal© the disputed property, 
which they had purchased. They prayed for a declaration that 
the said property had been jmrchased out of the Mysore family 
Trust FunS, that the said mortgage decree was fraudulent and' 
collusive, that Rahimuddin had no right to the property, that 
the })laintifis were entitled to it by right of their purchase, and 
that it was. not liable to be sold in execution of the mortgage 
decree.

The defendant contended among other t'h?ngs that the soit 
was barred as res ^udicata  ̂ and that the order passed by the High 
Court was binding on the plaintiffs, who wore bound to pay 
the money due to the defendant.

The Subordinate Judge dismissed the suit, holding that it 
was barred by s. 13 o f the Code of Civil Procedure, and that 
the doctrine of Us pendens applied to the case, and affected the 
title of the plaintiffs.

The plaintiffs appealed to the District Judge, who <5onfirmecl 
the decision of the Lower Court, and dismissed the appeal.
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The plaintiffs appealed to tlio High Court. 1900,
1900. M a y  25, 28. Dr. Rash Beharij Gliose, Babu Ham dinonatfi 

Prasad Chatterjee, and Babu Ilarun Ohandra Banerjee, for the ĴnosE 
appellants. SttAMA Biw.

M r , IK, C. Bonnerjee, Babu Nilmadhav Thsi\ and B abu  
Shib Chandra Palit, for the respondent.

Cur. ado. vuU.
1 9 0 0 . June 1. The judgtnont o f  the H ig h  Court (R am p in i  

'and P eaxt , JJ.) was as fo llo w s ;—

The faots of thiij caae are as follows .’ —The plaintiffiS suo for 
a decl.*)ration that a certain plot of 2 bighas of land with the 
building thorooii is their property by right of purchase oa  tho 
28th December 1892 at an oxecution of a decree obtainaJ against 
Suloman Bnkt. They further pray that the dyfondant may bo 
•"oatrained from selling this property ia execution of a mortgage 
docree obtaiood by the defendant’ s prodecessor against Prince 
llahirauddin. Tlio defendant’s predecessor sued Friuco Rahimuddin 
on an equitable mortgage, and obtained a decree on the 6th 
Oot^^bor 1890. Subsoquontly Prince Bahimuddin died, and his 
^eirs, including his son Suleinan Bukt, wore substituted at thoir 
Own rGquc'sfe as dofondunts in the mortgage case.' Afterwards the 
mortgage dooroe wits made abaolute ; upon which, that isj on the'
12th Novetober l b 92, Bukman Bukt raised an objisetion that 
tlie property boloagod to him in his own right, 'Fhis obje'otion wan 
allowed by the Subordinate Judges of the 24'“ParganaB. The 
plaintiffs thereafter, as already, nientiened, purchased the pro
perty. Th en , on the 20fch February follow in g, the decree in the 
execution ease was prepared, and an appeal was preferred to this 
Court, which was successful on the 18th June 18M, It was 
held by this Court on the facts that the property in dispute was 
not tho property o f Saleman Bukt in hiis personal capacity. Now 
the Lower Court has held (1) thf»t the plaintifta as tho purchasers 
o f Sulennin B.nkt’s rights are bound by the docijiion o f thi.s Court, 
dated tho IHth Juno l^94j and (i) thafc Iti any caso tho plainfciSs 
purchased pmdmle and accordingly acquitod no right In 
the property.

Dr, Rash Behary (iho.^e on bohulf o f .the ttppellanfo contends 
that the Judge’s dedsion wi both ihmuIs is wrong. . We, however^



.1900 cannot agree with him. In the first place, as the learned pleader 
D in o n atu ”  the appellant admits, it makes n o  difference that the appellant 

GHnsH purchased the right of Saleman Bukfc at an execuiion sale, 
Shajia Bibi, not at a private sale. See Gobind Chunder Roy  v. Guru 

Churn Kurmohar (1). In the second place, as the appellants 
purchased the rights o f SulemanBukt, and are in every way his 
representatives in interest and as will presently be shown, they 
purchased pendente liu^ and as the proceedings in which Suleman 
Bnkt’s objection was disallowed, though subsequent to their”  
purchase, were yet proceedings which they might expect would 
take place”  [see Wibee v. Nilratna Bose (2) J, they
are as much bound by a decision against Suleman Bukt, though 
personally no parties to it, as he, Suleman Bukt himself, is. I t  is 
true that the question which Suleman Bukt wns allowed by the 
Subordinate Judge o f the 24-Parganas to raise, was one %vhich as 
the substituted heir o f his father Prince Rahimuddin he perhaps 
should not have been allowed to raise j bat he did raise it o f  his 
own accord, and he is bound by the ultimate decision of the ob
jection, and the appellants as his representaiives in interest and 
purchasers pendents Ike are equally bound by it.

It has, however, been urged that the appellants purchased at a 
time when Suleman Bukt’s objection had been allowed, and when 
no appeaU against the Subordinate Judge’ s order had been pre
ferred. W e have been referred to the terms o f s. 52 o f the 
Transfer o f Property A ct which prohibits the transfer of pro
perty daring “  the active prosecution ”  in any Court o f  a conten
tious suit relating to such property. It is said that when the 
appellants purchased, the suit of the defendant was not being 

actively prosecuted.”  Dr. Bash Behary Ghose has also referred 
nsto Sugden on Vendors and Purchasers,^, 758, and to other 
English authorities.

But •vve are o f  opinion that the only reason why an appeal 
had not been preferred against the Subordinate Judge’s order 
o f the 12th November 1892 at the time when the appellants 
purchased was because the decree had not been prepared. The

(1 ) (1881) I. L . U., 15 Calc., 94 (97 99),
(2) (1881) I. L. i?., 8 Calc., 79 (85). [See also Kuilas£hundra Ghosd 

V Fulcliand JaJiatrij (1871) 8 B, L. R., 474— Eep."^
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appeal, “  tlio inevitablo appeal,”  as ilio Lower Court correctly looo. 
doscribos it, was profcrrod witlioii!; undno delay after tlie ‘■̂ ®cree 
bad boon drawn np o n  fclie 20tli l̂ ’ ebriiary 181?3. W e tliorefore Q iio r e

cousidor that tho appellants in tlii.s oaso may be said to have soamI ' Bibi. 
piirchasod during tlio “  active prosooution ”  o f tlio suit.

as to tlin English authorities cited by Dr. Rash Behaty 
Ghoso, wo would only say that tlio law of Us pendens in England 
is ditforout from that prevailing in this coantry. The law o f 
Us pendens in. this country is founded on tho fact that it would 
bo impossible to bring any suit to a successful terrainatiou if 
alienations pendente Ike wore permitted to prevail.

The case o f Gobmd Chunder Roi/ v, Guru Churn Kurmokar 
(1) is directly in point. In that case, tho facts o f which are very 
similar to those o f tho proscut one, it has been said “ Tho 
proceedings of tho Appellate Court were but a continuation o f the 
proceo’Jings in the suit, aud although for a time thero was a deoreo 
in favour o f tho prorient plainliff’s predecessor iu title, yet that 
was II dccroe which was open to appeal, and tho decroo having 
been appealed against, wo ought to take it that the decree of tho 
Appellate Court was tho decree in tho suib, and tho sale at which 
tho plaintiff purchased having taken placo pending the suit in 
which that docroe was prououueodj wo think tho doctrine o f Us 
pendens does apply to the csiso/* Other cases o f tRis Court on 
tho subject arc ImUijeet Kooer v. Pootee Begum (2), Chunder 
Koomar Lakoom v. Gofc(} Krkio Qossamee (3), and Kishor>j 
Moliim V . Mahomed Mujafar Ilm ein  (4), See also MoU Lai 
v, Kamihddiii (5 ). Those on tho whole support tho viow wo 
take o f this caso. ,

W e therefore dismirfs the appeal with costs.
M . N , E . Appeal dismissed,

(1) (1887) I. L. R„ 15 Culc., 04 (09).
(2) (1873) 15) W. lU , 197.

(3) (1873) 20 W. li., 204.

(4) (1890) I. h .  I I ,  18 Uttlo., 188 (1S4).

(5 )  (1897) L  h, K., 25 O a k , 179 (1 8 5 ) ;  h. II, U  J /A .,  170 (174.) ^
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