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Before My, Justice Rampini and My, Justice Dratt.

DINONATIT GHOSE axp axorner (Pramsriers) oo SUAMA BIBI, winow 1900
or CunaNy Lan Acarwarnna (Doreypant)® May 25 & 28,

Lis pendens—8ale in execution of deerce—Transfer of Property Act (IV of June 1.
1882), 8. 52-~dActive prosecution of w contentious suit—IPossibility of
appeal—duction purchase pendente lite— Decision subsequent to purchase
to which purchaser was no party.

A mortgage decree was obtained against B, on whose death Lie legal
ropresentotives, S and others, were substituted in his place. In execution
of that decree, the decree-holdor applind for the sale of the mortgaged
property.  Thereupon § objected to the sale on the ground that the propoerty
was trngk property, which on a partition had fallen to his share, and was
therefore not lable to sale in oxecation of the deeree. 'The objection wasg
wllowed by the lower Court on the 12th November 1892, and the decroe
allowing the objection was prepured oo the 20th Febraary 1893, Subse-
quontly the igh Court on appeal revorsed that decision, and held that the
property was liablo to sale. Meanwhile, on the 28th December 1892, tho
samo property was purchased by B and D in exceution of another decreo
against S, B and D were not, however, wade parties to the appeal in the
High Court,

Held, that the doctvine of Zis pendens applied to the puichase by B and
D, who must be taken to havo purchaged tho property during the active
prosocution of o contentiony suilt relating thereto, wilkin the meaning of
8. 52 of tho Transfer of Property Act, Gobind Chunder Roy v. (ure Churn
Kurmolar (1) followed. .

ITeld, further, that B and D were ag much bound by the decition of the
High Court againet 8, ag 8 himself way, altbough they were no parties .
thereto.

Oxe Bam Lal Agarwala, father-in-law of the defendant, Shama
Bibi, obtained a mortgage decros on the 6th October 1800,
ageinst one Rahimuddin, The said Rahiwuddin died on the 22nd
December 1890, and on the 4th July 1891, Lis heirs, including
one Suleman Bukt, were substituted in bis pluce. The deeree
holder thet applied for the sule of the.mortgaged property,
whereupon Suleman Bukt put in an objection alleging that

® Appenl from Appellate Decres No, 1250 of 1898, ngainst the deeree of
C. P. Cuspersz, Lsy., Additional District Judge of 24-Pergunnabs, dated the
28th of Maxch 1898, affirming the decres of Babu Jogendra Nath Ry,

Additionsl Subordinate Judgo of that District, dated the 25th of Nevember
1896& ' ’ ’ ‘

(1y (1887) 1. L. R., 15 Cule., 94
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the mortgaged property could not be sold, as it was pur-
chased out of the Mysore family Trust Fund, and as under
an award on a partition made of the trust properties, it was
allotted to the share of the said Suleman Bukt. That objection
was allowed on the 12th November 1892, and the decree
allowing the objection was prepared on the 20th Fehruary 1893.

The decree holder preferred an appeal against the said
order of the 12th November 1892, to the High Court on the
5th April 1893, The appeal was decreed ex parte by the High
Court on the 18th June 1894, and the property was held liable
to be sold in execution of the mortgage deeree. '

Meanwhile, in execution of a decree ngainst the said Sule-
man Bukt, one Hasmutunessa Begum brought the disputed
property to sale, and it was purchased by the plaintiffs, Dino
Nath Ghose and Brojo Nath Ghose, on the 28th December 1892.
These plaintiffs were not made parties to the appeal which the
decree holder, Ram Lal Agarwala, preferred to the High Court.

The present suit was instituted by the plaintifis on the
allegation that attempts were heing made by the decree -holder
in the mortgage suit to bring to sale the disputed property,
which they had purchased. They prayed for a declaration that,
the said property had been purchased out of the Mysore family
Trust Fund, that the said mortgage decree was fraudulent and
‘colluswe, that Rahimuddin had no nght to the propertj, that
the plaintiffs were entitled fo it by right of their purchase, aud
that it was not liable to be sold in execution of the moftg‘age

decree.

The defendant contended among other tﬁngs that the swit
was barred as res judicata, and that the order passed by the High
Court was binding on the plaintiffs, who were bound to pay
the money due to the defendant.

The Subordinate Judge dismissed the suit, holding that it
was barred by s. 13 of the Code of Civil Procedure, and that
the doctrine of lis pendens applied to the case, and affected the
title of the plaintiffs,

The plaintiffs appealed to the District Judge, who ¢onfirmed
the decision of the Lower Couri, and dismissed the appeal.
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The plaintiffs appealed to the High Court. | 1900 |
1900. May 25, 28. Dr. Rash Behary Ghose, Babu Tlara pygoxarn

Prasad Chatterjee, and Babu laran Chandra Banevjee, for the G‘L‘)S"*
appellants. : Suama Biot.

; Mr. W, C. Bonnerjee, Babu Nilmadhav Bose, and Babu
Shib Chandra Palit, for the respondent.

Cur. adv. vult.

1900, June 1. The judgment of the High Court (Ilanrint
“and Pratr, JJ .} was as follows 1—

The facts of this case are asfollows r—The plaintitfs sue for
a declaration that a certain plot of 2 bighas of land with the
building thereon is their property by right of purchase on tho
28th December 1892 at an oxecution of a decreo vbtained against
Suleman Bukt. They farther pray that the defendant may be
Fogtrained from selling this properly in execution of a mortgage
docree obtained by the defendant’s prodecessor against Prince
Rahimuddin, The defendant’s predecessor sued Prineo Rahimuddin
on an equitable mortgage, and obtained a decree on the 6th
Octobor 1890, Subsequently Prince Rahimuddin died, and his
bgirs, including his son Suleman Bukt, were substituted at their
own request as dofendants in the mortguge case Afterwards tho
mortgage dooreo wis made absoluto 5 upon which, that is, on the
12th November 1592, Suleman Bukt raised an objection that
the property helonged to him in his own right. This objettion wasy
allowed by the Subordinato Judge of the 24~Parganas. The
plaintiffs thereaftor, as already mentioned, purchased the pro-
porty. Then, on the 20th February following, the deereo in the
execution case was prepared, and an appeal was preferred to thig
Court, which was succoessful on the 18th June 1894, It was
held by this Court on the facts that the property in dispute was
not the property of Suleman Bukt in his personal capacity. Now
the Lower Uourt has held (1) that the plaintiffs as the purchasers
of Suleman Bukt's rights are bound by the deeision of this Conrt,
dated the 18th June 1894, and (2) thabin any case the plaintifts
purchused pendente lite, and accovdingly ascequirod no vight in
the property. |
 Dr, Rash Behary Ghose on behalt of the appellants contends
that the Judge's decision on both points is wrong. . We, however,
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cannot agree with him. In the first place, as the learned pleader
for the appellant admits, it makes no difference that the appellant
purchased the right of Sualeman Bukt at an esecuiion sale,
and not at a private sale. See Gobind Chunder Roy v. Guru
Oliurn Kurmokar (1). In the second place, as the appellants
purchased the rights of Suleman Bukt, and are in every way bis
representatives in interest and as will presently be shown, {fhey
purchased pendente lite, and as the proceedings in which Suleman
Bukt’s objection wus disallowed, though subsequent to their™
purchase, were yet proceedings which they “ might expeet would
take place ” {see Kasumunnissa Bibee v. Nilratna Bose (2) |, they
are as much bound by a decision against Suleman Bukt, though
personally no parties to it, as he, Suleman Bukt himself, is. Itis
true that the question which Suleman Bukt was allowed by the
Subordinate Judge of the 24-Parganas to raise, was one which as
the substituted heir of his father Prince Rahimuddin he perbaps
should not have been allowed to raise ; but he did raise if of his
own accord, and he is bound by the ultimate decision of the ob-
jection, and the appellants as his representatives in interest and
purchasers pendente lite are equally bound by it.

It has, however, been urged that the appellants purchased at a
time when Snleman Buk#’s objection had been allowed, and when
no appeal. against the Subordinate Judge’s order had been pre-
ferred. We have been referred to the terms of s. 52 of the
Transfer of Property Act which prohibits the transfer of pro-
perty during ¢ the active prosecution ” in any Court of a conten-
tious suit relating to such property. It is said that when the
appellants purchased, the suit of the defendant was not being
“ actively prosecuted.” Dr. Rash Bebary Ghose hasalso referred
usto Sugden on Vendors and Purchasers,p. 758, and to other
English aathorities.

But we are of opinion that the only reason why an appeal
had not been preferred against the Subordinate Judge’s order
of the 12th November 1892 at the time when the appellants
purchased was because the decree had not been prepared. The

(1) (1881) L. L. B., 15 Cale., 94 (97 99).
@) (1881) I. L. R., 8 Culc., 79 (85). [See also Kailus Chandra Ghoss
v Fulchand Jaharri, (1871) 8 B, L. R., 474—Rep.]
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appeal, “ tho inevitable appeal,” as the Lower Court correctly 1900,
doscribes it, was proferred without undue delay after the decree ;-
bad been drawnup on the 20th February 1893. We therefore  Guoss
consider that the appellants in this case may be said to have Sum:' BisI,

purchased during the “ active prosecution ” of the suit.

Tien, as to the Tnglish authorities cited by Dr. Rash Behary
Ghose, we would only say that the law of s pendens in England
is differcnt from that prevailing in this country. The law of
lis pendens in this country is founded on the fact that it would
be impossible to bring any sait to a successful termination if
alienations pendente lite wero permitted to prevail.

The caso of Gobind Chunder Roy v, Guru Churn Kurmokar
(1) is directly in point. In that case, the facts of which are very
similar to those of tho present one, it has been said :—*The
proceedings of the Appellate Court were but a continuation of the
proceedings in the suit, aud although for a time there wag a decree
in favour of the present plaintiff’s predecessor in title, yeb that
was a deeree which was opento appeal, and the decroe baving
been appealed  against, wo onght to take it that the docree of the
Appellate Court was the decree in tho suit, and the sule at which
the plaintiff purchased having taken place pending the suit in
which that decree was provounced, we think the doctrine of Us
pendens does apply to the case”  Other cases of this Court on
the subject are Tuderjeet Kooer v. Pootee Bequm (2), Cluouder
Ioomar Laloorée v. Goper Kristo Gossamee (3), and  Kishory
Mohun Roy v. Mahomed Mujaffar Lossein (%), See also Moti Lal
v. Karvabuldin (5). These on the whole support the view we
take of this caso. |

We therefore dismiss the appeal with costs,

M. N. R, Appeal dismissed,

(1) (1887) L L. R,, 15 Cale., 04 (99).

(2) (1873) 19 W. R,, 107,

(3) (1873) 20 W, T, 204.

(4) (1890) L L. R., 18 Cale., 188 (194).

(5) (1897) L L. R., 25 Calo, 179 (188) ; L, B, 24 ¥ &, 170 (174.)




