12

1900
May 3 &

25, June 15.

THE INDIAN LAW REPORTS. [VOL. XXVIIL

APPELLATE CIVIL.

Before Mr. Justice Ameer Ali and Mr. Justice Brett.

MASTULLA MANDAL (JuncMENsT-DEBTOR) v. JAN MAMUD SHA
(DEoreE-BOLDER).?

Bengal Tenancy Act (VIIT of 1885), ss. 165, 167—Sale with power to avoid
all incumbranees— Procedure for annulling incumbrances whether neces-,
sary, when the incumbrancer and the purchaser are one and the same
person—=Sale for arrears of rent—Transfer of Property Aet (IV of 1882),
ss. 90, 101—Mortgage lien— Eutinguishment of charges—Personal cove-
nant, by mortgagor.

When the mortgagee of a property purchases it at a sale in execution of a
rent decree under 8. 165 of the Bengal Tenancy Act, and takes out ‘th(—a
balance of the surplus sale proceeds, and applies it pro tanfo to the satisfaction
of a mortgage decree which he had obtained, his mortgage lien ¢ the
property is extinguished by his purchase, although lLe may not have taken
steps o annul the incumbrance under 8. 167 of the Bengal Tenancy
Act,

Goluk Chunder Das v. Ram Sunker Dutt (1) dissented from.

ONE Jan Mamud Sha obtained a mortgage decree against one
Mastella Mandal, the decree being in the usual terms directing
the sale of the mortgaged property in the first instance. Sub-
sequently the mortgaged property was sold in execution of a rent
decree obtained in respect of the arrears .of rent of the mortgaged
property and three other jofes; the sale was held under the pro-
visions-of Chapter XIV of .the Bengal Tenancy Act, and the said
ortgagee decree-holder purchased the property at that sale. He
then drew out from the Court the balance of the surplus sale
proceeds, and for the balance of the mortgage debt still due to him
he applied for the attachment and sale of other properties
of the judgment-debtor, Mastulla Mandal. The judgment-debtor
objected to the execution on the ground that the decree-holder

s A.ppeal from Appellate Order No. 369 of 1899, against the order of
Babu Sarbeswar Mozumdar, Subordinate Judge of Dinajepur, dated the
4th of July 1899, reversing the order of Babu Dino Nuth Dey, Munsif of
Phoolbari, dated the 29th of March 1899.

(1) (1899) 4C. W. N,, 268.
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could not proceed against his other properties hefore hringing the
mortgaged property to sale, and that although the mortgaged pro-

perty was sold in execution of a rent deeree, the decree-holder’s

lien on the property was not extinguished.

The Munsif held that the jote itself did not pass at the sale in,

exccution of the rent decree ; and that even assuming that it did,
the purchaser not hfwmg annulled big m_cumbmnce under s
167 of the Bengal Tenancy Act, his lisn was not extinguished. He,
therefore, allowed the judgment-debtor’s objection and rejected the
application for execution.

On appeal by the decree-holder, the “‘vubnuhmtu Judge held’

that under s, 101 of the Transfer of Property Act, the decree-
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holder’s mortgage lien had been extinguished, and that the decrece

holder was entitled to proceed in execution of his decree against-

the other properties of the judgment-debtor, He aceordingly
decreed the appeal.” -

The judgment-debtor appealed to the High Clonrt. . The appeal
came on for hearing on the 3rd and 25th May, 1900,

, Babu Mohini Mohan Chakvavarti, for the appellant, contended
that the decree-holder must proceed in the first instance against
the mortgaged property, the incumbrance not having been annul-
led as provided by s 167 of the DBengal Tenancy Act. See
also 8: 139, proviso 1 (h), of that Act; DBeni Prosad Sinhu'v.
Rewal Lall (1), 8. 101 of the Transfer of Preperty Act
does not apply 3 the right of the mortgagee purchaser must be
rogulated by the special provisions of the Bengal Tenancy Aet,
under which the sale took place, ‘md not by the genmnl law laid
down in the Transfer of Property Act, Thore is 1o inherent
absurdiby in the purchaser belug requived to have notico served on
himself, the object being to remove all vncertainty shout the date
from which the annulment or gxtmg’uw}nnent of the mortgage is
to tuke éffect, See s, 107 oluuse (3), of the Eengal Teuancy
Act,
~ 'The case of Goluk Chunder Das v. Ram Sunker Dutt (2) is Gﬂ‘
all fours with the present case, and I rely on it,

Moulavi Siraj-ul Islam, for the respondont, volied on tlxe.».".l‘mns,

for. of Property Act, 8 101, and cited Iisher on Mortgage, :

(1) {1891 1. L. B, 24 Uult* 74%»
(2) (1899) 4. W N, 2&8
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4th Edition, p. 752 ; Coote on Mortgage, 4th Edition, pp. 644 and
615 ; Dart on Vendors and Purchasers, 6th Edition, pp. 1040 and
1041 ; Lewin on T'rusts, 9th Edition, p. 823. It is a question of
intention whether the lien is kept alive or merges. See Gokaldas
Gopaldas v. Puran Mal Premsukhidas (1), and Gopal Chunder
Sreemany v. Hevembo Chunder Holdar (2). The Transfer of Pro-
perty Act applies : Rai Ramani Dasi v. Surendra Nath Dutt (3).
Cur. adv. vuit,

1900, Juxe 15. The judgment of the High Court (AMEER
Ar1 and Brerr, JJ.) was as follows : —

The decree-holder, respondent in this Court, is the mortgageo
of a certain property belonging to the judgment-debtor appellant.
The respondent appears to have obtained a decree against the
appellant on the basis of his mortgage, directing, in the first
instance, the sale of the mortgaged property. Subsequentiv ine
mortgaged premises were sold, as has been found by the
Subordinate Judge, for arrears of rent due therefor, and
were purchased by the mortgagee. The Subordinate Judge finds
that the respondent drew out from the Court the balance of the
surplus sale proceeds, and we have it that he applied it pro tanto
to the satisfaction of the mortgage decree. He now sceks to
proceed for the balance of his decree against the other propertics
of the judgment-debtor.

An objection was taken by the judgment-debtor appellant in
this Court, that the decree-holder, mortgagee, was bound, under
the terms of his mortgage decree to put up to sale in the first
instance the mortgaged property.

The Munsif gave effect to that objection. The Subordinate
Judge has overruled it, and allowed the mortgagee decree-holder
to take out execution against the other properties of the
mortgagor. )

The' judgment-debtor, mortgagor, appeals to this Court and
the objection which was urged in the Courts below is urged here

(1) (1884) 1. L. R., 10 Calc., 1035.
(2) (1889) L. L. R., 16 Calc, 523.
(3) (1896) 1 C. W. N,, 80.
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that um‘:mnch as the mortgagee, who was the purchaser of the 1900
mortgaged premises ab the salo for arrears of vent, did not, under  Masroncs
&. 167 of the Bengal Tenaney Act, take proccedings for I\'I‘“;““'
gelting aside his own ineumbrance, that ingumbrance subsists, and JAN"M‘AMUT;”
he is bound lo procecd first against the mortgaged premises, the Sua,
confention being that it was a sale under s, 165 of the At

B 167, to which reference has been frequently made in this

Court provides as follows :—*“ (1) A purchaser having power to
“nnnul an incumbrance undor any of the foregoing sections and
desiving to annul the same, may, within one year from the date

of the salo or the date on which he first has notice of the incum-~
branes, whichever is Jater, prosent to the Colleetor an application

in writing, requesting him to sorve on the incumbrancer a nolice
declaring that the inenmbrance is annulled. (2) Every such
application must be accompanied by such fee for the scrvies of

the notico as the Board of Revenue may fix in this behalf. (3)

When an applieation for service of u notico is made to the
(follector in mannor prescribed by this secbion, he shall cause the

netice to bo served in compliance therewith, and the incambrance

“shall be deemed to be annulled from the date on which it is o
sorved.”  If the argument of the learned pleader for the appellant

be eorreet, the incumbradcer must go before the Collector and ask

for sexvico of o notice upon himself, and the notice must be served
although ho himself is to receive it. In our opinion ”tl‘xa proposis

tion i3 wholly untenablo ; for, looking at the words of the
section itself, itappears to s that the purchaser there contomyplated

is 2 purchaser other than the {neambrancer. The Legislature in
wnking this provision had in view, we think, the faet that the person

who purchased property under 5. 167 was different from the
porson who claimed to have a charge or incumbrance on that
proporty,. and intended that the pm‘ch'zw if he wanted to
destroy anybody else’s interest in the proporty purchased by him,

was hound to procaed in accordance with the provisions of s

167, Wo connot impute to tho Tegislaiure the enactment of

any provision of law which in its ztpplmtwu would lead to an.
absurdity. In our opinion the law applicable to a purchase made

Jby an incmmbrancer is 5, 101 of the Transfor of Property

Act, whigh pmwdea that  where the owner of a charge or other
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incumbrance on immoveable property is or becomes absolutely
entitled to that property, the charge or incumbrance shall be
extinguished, unless be declares, by express words or necessary
implication, that it shall continue to subsist, or such continuance
would be for his benefit.”” It will be noticed that this section is of
general application. On the other hand s.167 of the Bengal
Tenancy Act applies only to sales under that Act, Its provisions
cannot affect the general provisions of 's. 101 of the Transfer
of Property Aect, andif the spirit of the two sections is kept in view
the intention of the Legislature will be perfectly clear, In s,
167 the destruction or annulment of a certain right is contemplat-
ed. In s. 101 the preservation of a certain right is kept in
view. For example, a person may have a charge upon a certain pro-
perty and he may become the owner in fee, or, to use the langnage
of the section, may become absolutely entitled to that property,
the law says that if he desires to keep up his charge or whatever
the incumbranee may come to, he must evince an intention either
by express words or by necessary implication that he means to
keep up that charge or incumbrance, otherwise it will be extin-
guished ; and the object of this is perfectly clear, for in many cases
a person, who 1s the holder of an annuity or who has even got a
mortgage, may like to keep it subsisting for the benefit of others
or for his own benefit, on the chance of the property being lost to
him. In the present case, ‘the Subordinate Jud ge finds there
is nothing to show that at the time of his purchase the decree:
holder declared by express words or necessary implication that the
mortgage incumbrance would eontinue to subsist. Qn the contrary
the fact is that he drew out from the Court the balunce of the
sarplus proceeds of the mortgaged property, which would indicate
that his intention was to use these proceeds to satisfy pre tanto his
lien on the property. We must, therefore, take it upen the findings
of fact and on the view of the law which we have expréssed that
his mortgage lien on this property was, under the circumstances
of the case, extinguished. '

The question then arises, is the decree-holder entitled to pro-
ceed for the balance of his decree against the other properties of
the judgment-debtor. No authority or principle of law has been
cited before us to support the contention that because’the lien has
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been satisfied pro tanto the decree-holder is not entitled to proceed
for the satisfaction of the balance of his decree against the other
properties of the judgment-debtor, and in equity it would be in-
possible to give effect to such a contention. The suit which is
brought upon a mortgage is brought not ouly upon the lien bat
also upon the personal covenant. It is on the basis of the per-
sonal covenant that a decree ismade under s. 90 of the Trans-
fer of Property Act, that is, with regard to any portion of the
~claim that might remain unsatisfied out of the sale proceeds
of the mortgaged premises. The learned pleader for the appel-
lant in support of the construction of s. 167 contended for
by him relied upon the case of Goluk Chunder Das v. Rum Sunker
Dutt (1). In that case no one appeared in this Court for the
respondent and the question which has been raised here under
8. 101 of the Transfer of Property Act, and the other matters
to which we have referred were not in issue, and we do not think
that we are bound by it. '

Having regard to all the circumstances we are of opinion that
the view taken by the Subordinate Judge is correct, and that this
appeal ought to be dismissed with costs.

Appeal dismissed.
M. N. R.

Before Mr. Justice Ameer Ali and Mr. Justice Breit.

WOOMESH CHANDRA MAITRA (Derenpant) ». BARADA DAS
MAITRA axp orHers (PLAINTIFFS).
Res judicata—Civil Procedure Code (Act XIV of 1882), s. 13, Explanation
I1—8uit for rent—Landlord and tenant—Illegal cess not objected to
in former suit—Bengal Tenancy Act (VIII of 1885), s. 74.

Where in a suit for rent, the rent claimed expressly includes an item which
is objected to as an illegal cess, the mere fact that, in a previous rent suit
between the same parties regarding the same tenure, the defendant did not
raise the swmne plea, although he could have done so, would not, in the
absence of a judicial determination of the point in the previous suit,
preclude him from raising the plea in the subsequent suit.

® Appeal from Appellate Decree No. 2058 of 1898, against the decree of
Alfred F. Steinberg, Eusq., District Judge -of Rajshahi, dated the-24thof
June, 1898, affirining the decree of Babu Upendra Chandra Ghose, Munsif
of Nattore, dated the 11th of August 1897.

(1) (1899). 4 C. W. N., 268
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