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THE INDIAN LAW REPORTS. [VOL. XXVIII,

Before Uy, Justice Pralt and Mr. Justice Brett.
KARU KALAL (Petrtioxer) . RAM CHARAN PAL {OrrosiTe PARTY). *

Criminal Procecdings—Irreqularity in Proceedings—Misjoinder of parties—
Joint-irial on charges of Theft and Receiving stolen properiy—Code
of Criminal Procedure (Act V of 1898), ss. 233, 239 and $37—
Penal Code (dct XLV of 1860), s3. 351 and £11.

L K and J were tried jointly and counvicted. L under s. 381 of the
Penal Code of siealing tea in the possession of his master, K and J under
8. 411 of the Penal Code of dishonestly retaining some stolen tea which
they had received from L. It was contended that the joint tiial of a person
charged under s. 411 of the Penal Code with a person charged under s. 381
of the Penal Code was recessarily void and the conviction bad. Held that a
misjoinder of parties is not fatal to the proceedings, but is an frregularity
which requires that the Court should consiler whetlier, under the terms of s.
537 of the Code of Criminal Procedure, it has in lact occasioned a faily.e ot
justice. Bishnu Banwar v. Empress (1) veferred to. T the maller of Abdur
Rahman (2) and Kali Prosad Mahisal v, Queen-Iimpress {3) followed.

Tie complainant, Ram Charan Pal, who was the manager of
the Getelsudh Tea Garden received information that his servant
Latna Lohar had stolen tea from a godown. Upon receiving this
information the complainant placed a basket of tea in the godown
and found next morning that some of the tea had been taken
away. He thereupon sent a letter to the police charging Latna
Lobar with theft of the tea, and two other persons, the petitioner,
Karn Kalal and Jaglal Bania, who were shopkeepers in the
neighbourhood of the tea garden with dishonestly receiving the
stolen tea. Thepolice searched the houses of the two shopkeepers,
and recovered some tea which was kept concealed in a covered
basket. The three accused persons were fried jeintly by the
Deputy Magistrate of Ranchi, and on the 23th June 1900 werea
convicted—Latna Lobar uwoder s. 381 of the Penal Code, and
sentenced to two months’ rigorous imprisenment, the petmoner

¢ Crimial Revision, No. 769 of 1000, made against the order passed by
Babu Harai Pade Bhuttacharji, Deputy Magistrale of Ranchi, dated the 28th
of June 1000,

(2) (1900) L L. R, 27 Culc., 839,
(3) Antelp: 7.
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and Jaglal Bania under g, 411 of the Penal Code, and fined Rs, 10 1900 ,
each, in default twenty days’ rigorous imprisonment. No objection 103 ny Kirar

10 joint trial was taken bofore the trying Magistrate. v,
o tho joint 3 Lo ore ymg Aaglstr Ray CHARAL
Dabu dtulya Charan Bose for the petitioner. Pav,

1900, Novimser 12, The judgment of the Court (Prarr and
Brrrr, Jd.) was delivered by

Prarr, J—~The petitioner was with another person convicted |
anler s 411, Indian Penal Code, of dishonestly refaining
some stolen tea which they had received from one Latna, who
was tried joiatly with them, and convicted of an offenco under
s. 381, Indian Penal Code.

It is wrged that thoe joint trial of a person ebarged uader
s, 411 with a person charged under s 381 is necessarily
void, and the couvietion bad. The case of Distnu Banwar v.
Iwmpress (1) seems to support {his contontion, It has, however,
been very recently held by a Full Bench in n the matter of Abdur
Relman (2) that misjoinder of charges is not fatal to the proceed-
ings, butb that it is an irregularity which requires that the Court
shosld consider whether, under the terms of s 537, Criminal
Procedure Code, it has in fact occasicned a fuilure of justice.
The same rulo must, wo think, be applied in a case of misjoinder
of parties liko tho present one,

No objection to a jolnt trial appears to have been fuken beforo
the trying Magistrate. The evidenco was that Latna was seen
hunding the stolen fea to the co-necusod only a fow hours after the
theft, Bo that having regard to this facty and to the explanation
at the end of 8. 537, Criminal Procedure Clode, we are unable
to see how the joint trial can huve ocensioned a. failure of justice.

The view of the law we here give is the same as was taken
by Prinsep and Handley, JJ,, in the case of Kali Prosad Bahisal
v, Queen=-Eimpress (3). |

Tn the result wo divect that the rule be discharged,

- - Rulé discharged.
(1) (1896 10, W, N, 35, |
(2) (1900) 1, Lu K., 27 Calo., 830,
(3 dutep 7.
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