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Before Mr. Justice Pralt and Mr, Justice Brett,
1900.

2Vor, 12. KARU K AL AL  (P e t it io n e e ) ,u. KAM G H A R a N PAL (O pposite p a r t y ) .  «

Criminal Proceedings—Irregidarity in Procf(,di»g^— UtsJoindeTl' o f  p a r ik i—  
Joi7it‘ tfial on charges o f  Theft and Receiving stolen property^Code  
o f  Criminal Procedure (A c t  V  o f  1S9S), ss. 233, 339 and 637—  
Pejial Code (^Ici X L V  o f  1860)^ ss. 3S1 and 4 II.

L  K  and J  were tiied juititly and coavicted. L  under 6. 381 o f the 
Peoal Code o£ etealhig tea in tlie possession: o f his master, K  and J  unJer
B. 411 o f llie I ’eiml Code of- dishonestly retaining some stolen tea whicli 
they had received ftoiii L. It n’as contended tUut the joint ttial o£ a person 
charged tmder e. 411 o f the Pettal Code wiih a person charged iiiicler s. 381 
o f the Penal Code wag cecessarily void anti ihe conviction bad. Held that a 
misjoinder o£ parties is not fatal to the pfoceedings, but is an irregularity 
wliich requires th;jt the Court should consiiler whether, under the terms o f  s. 
537 o f  the Code o f  Ciiuiinal Procedure^ it lias in fact occasioned a far>;-.je ot 
justice. Bi&hnu Banwar r. Empress (I) referred to. In (he rp jller  o f  Abdur 
Eahman (2) and Kali Prosad Malilsal v, Q.ieen-Kinpress (3 ) followed.

T h e  complainant, Ram Charan Pal, wbo was the m a u n g er o f 
the Gctelsudh Tea Garden received information that his servant 
Latna Lohar bad stolen tea from a godown. Upon receiving this 
information the complainant placed a basket of tea iu the godowa 
aud found nest morning that some o f the tea had been taken 
awaj% He thareupon sent a letter to the police charging Latna 
Lobar with theft of the tea, aud two other personsj the petitioner, 
K-arn Kalal aud Jaglal Bania, ŵ ho were shopkeepers in the 
neighbourhood of the tea garden with dishonestly receiving the 
stolen tea. The police searched the houses of the two shopkeepers, 
and recovered some tea which was kept concealed in a covered 
basket. The three accused persons were tried jointly by tho 
Deputy Magistrate of Eanohi, and on the 28th June 1900 were 
convicted— Latna Lobar aoder s. 381 of the Penal Code, and 
sentenced to two months’ rigorous imprisonment, the petitioner

® Ci'imhaftl Kevisioo, No. 769 o f  1900, made against the order passed hy 
Babu Harai Pada Bhuttacharji, Deputy Magistrate o f Ranchi, dated the 28th 
o f  June 1900.
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and Jiigla! Bania imdei* s. 'I l l  o f tlu) I’ oiwl Coile, aud fiiiod lls. 10 l!)00 ,,
cacli, iu dofiuiU twenty days’ rigorous iinpii-soumcnt. No ol)jectiou Kalai.
to tlio joint trial was taken Icforo ilio tiyiiig Magistrate. OnAiiAr

Eiil)U Alulija Charan Boso for tlio pciitioner. fAb.
1900, JToYJaiBKR 12. Tlio judgiuont of the Court (P hatt and 

B kbtt, JJ.) was delivered by
P eatt, J.— Tlio pctitioucr was with anotlicv person convicted 

_ till lor s. 4 1 !, Indian Fonal Code, of dislionostly rotaiiiiog 
somo .stolen tea wbicli tlicy liad received from oiio Latna, wlio 
was triod jointly with them, and convictccl o f aii offt;nco under 
s. 3^1} Indian Teiui! Code.

It is urged that tho joint trial of a person cbargod under 
s. 4U  with a pcrHOii charged under s, 381 is necessarily 
void, and tho conviction ha.d. The case o f JJishmi Baniimr v.
Emiiresa (1) seouis to support this coiitontion. It has, however, 
been very recently hold by a B’ ull Bench i i i / 'j  the mailer of Ahdnr 
Rahman (2) that nii.«joiiidor of charges ia not fatal to tho proctsod- 
ingfi, hut that it is an irregtilarity which requires that the Oourt 
Bliowhl consithir whether, uiuhjr the terms o f s. 537, (jriiniual 
Procedure Code, it has in fact oticadciicd n failuro of justice.
Tho !3ame rulo wustj we think, he applied in a case o f luisjoiudcr 
of jnirtiea liko tho present one.

No ohjc5ctio!i to a joint trial appears to have been falKpn hefofo 
the Iryi!)" Magistrate. The evidcnco wns that Latiia was seen 
Imiidi!!,;- tlic: sl(,)len lea to the co»aoeraod only a fow hours afterthe 
iiieft. So that hating regard to this foet, and to tho explanation 
at the end o f s. ^37, Oriniinal Ih’ocednre Code, we are unable 
to  fseo how the joint trial cun have oeca.sioncd a faihire of jiistico.

The 7tew of the law wo hero give is tho same as was takea 
hy Prinsep and R audky, JJ,,itt the case of KuU Pnmd Mahlml 
?, Qii(-nu-Erftpi‘ci!s (3),

In the result wo direct that the nile ho dischargod,
I), s. ■ BnU dkchurffedi
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