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Ahmed (1) in which it is said:  “ We think it may be gathered

190'0

ety

from these docisions that where a judgment-debtor qpphes to have "gyaxanta

an execution sale set aside, alleging cireumstances which, if found

I\OY

in his favour, would ‘amount to {raud on the part of the decrec- Dn\o NarT
holder or the auction-purchaser, the case comes within section SANTAL

244" As to this wo would say, firstly, that we do not think the
learned Judges who decided that case meant to lay down that a
mere sllegation of fraud without an attempt to prove it would be
sufficient to bring the case under section 24, Thoy must have
mount that allegations of fraud supported by evidence of some
sort would do so.  Secondly, if this be what thoy meant, then it is
nob snpported by the cases referred to by them, in all of which
an endeavour was made to prove the acts of fraud alleged.
Thirdly, the observation is at tlm hest but an obiter ductum, for,
in the case in which it occurs, it was held that the act alleged to
bo frawdulent did not amount to f aud, and thab consequently uo
second appeal Iay, .

This appeal is accordingly dismissed with costs, The
order in this case alsy governs auppeal [from Order No, 23
of 1000.

M. N, B. | Appeal dismisscd.

CRIMINAL REVISION.
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Before My, Justice Prinsep wnd Mo, Justice andley.
RALL PROSAL MAIUSAL axp axoves (Pereriossss), v QUEEN-
EMPRLESS (Ovposroe vanty)?

Criminal Proceedings—Ivvegularity in Procoedings—Misjoinder of partics—
Joinl-trial on charges of Criminal brewch of lrust by earvier and
Receiving stolen property—Qljection taken for first time in Revision—Code
of Criminal Progedure (det Vof 1808) 8. 253 and 637—Penal Code,
8¢, 407 und 411.

K8y K P,and K I were {ried jolatly aud convieted: K8 ‘wnder ®
407 of the Pennl Codo, K Poand X M oader s, 411 of that Code. No

¢ Crimind Tovision No. 531 of 1960, made agatsni the order passed by
1. G, Drake-Brockiney, Baguine, Sessions Judge of Miduapur, dufed the 181k
ol Juno 1000

(jbh“; .i (Jl \V. N., 533.
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objection to the joint-trial was taken eithier before the trying Magistrate or
before the Appellate Court, Held, in revision (upon objection being taken to
al of X 8§ with X P and K J) that a misjoinder of parfies is not
fatal to the proceedings, but is an irregularity which requires that the Court
should consider under the terms of s. 537 of the Code of Criminal Pro-

cedure whether it has in fact occasioned a failure of justice. JIn the matter
of Abdur Rahman (1) followed.

" Held further that having regard to the explanation to s. 537 of the
Code of Criminal Procedure the objection was not one which could be pro-
perly taken in revision ; that the objection should have been raised at an’
earlier stage of the proceedings ; and that therefore it might be taken that
vot having been so raised it bad not in fact occasioned a failure of justice.

IN this case the accused Khatu Shaha was enfrusted with a
large and valuable cargo by the complainant Hira Lal Iala for
the purpdse of carrying it from Calentta to Contal. Khatu Shaha
failed to do so and reported that his boat bad sunk near Ulidbaria,
apnd the whole cargo had been lost. He had however transhipped
the cargo at Ulubaria to another bosl, from which it was again
transhipped at Gaonkhali to the koat of the accused Kali Prosad
Mahisal, and eventnally brought to Dahagora Ghat, a short dis-
tance from Contai. Then instead of making it over to-the coms
plainant it was misappropriated, and a portion of it recovered by
the Police. Some portion was found in the house of the accused
Karunakar Maiti, another portion hidden in-a kkal near the accused
Kali Prosad Mahisal’s house, and another portion in his boat,
while a boatman of his was caught taking away certain articles.
A large portion of the cargo was never recovered or accounted for
by Khatu Shaha. The three accused were tried jointly by the
Deputy Magistrate of Contai, and were on the 31st May 1900
convicted—Khatu Shaha under s. 407 of the Penal Code and
sentenced to eighteen months’ rigorous imprisonment, Kali Prosad
Mahisal under s. 411 of the Penal Code and sentenced to nina
months’ rigorous imprisonment, and Karunakar Maiti under s. 411
of the Penal Code, and senienced to six months’ rigorous im-
Pprisonment,

The accused appealed to the Sessions Judge of Midnapore,
who, on the 18th June 1900, dismissed their appeal.

(1) (1900) L L. R., 27 Calc., 839.
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Neither before the Deputy Magistrate nor in the Appellate 1900
Court was any objection taken to the joint-trial of Kali Prosad ./ puosan

Mahisal and Karunakar Maiti with Khatu Shaha. MamIsAL
v.

Babu Horendra Nath Mitter for the petitioners. ]%UE%’

MPRE®E

1900, Jrvry 2. The judgment of the Court (PRIN&;EP and
Haxprey JJ.; was delivered by

Prinsep, J.—Two points are taken in this application
for revision, It is first contended that there has been a misjoinder »
of parties, and that, therefore, the trial is bad. In the next place it
is contended that, on the facts found, the Sessions Judge should not
properly have convicted the petitioners under s. 411, Indian
Penal Code, of dishonestly receiving and retaining as stolen pro-
perty, this property which had been taken by ecriminal misappro-
priation, knowing it to be such.

Now, in regard to misjoinder, it has been recently held by a
Full Bench in In the matter of Abdur Rahman (1) that misjoinder
of charges is not fatal to the proceedings, but that it is an
irregularity which requires that the Courts should consider under
the terms of s. 537 Code of Oriminal Procedure, whether it
has in fact occasioned a failure of justice. The same rules, we
think, should apply to a case of misjoinder of parties, as in the
present case, and we may observe, in respect of this case, that
neither before the Magistrate nor in the Appellate'Court wis any
objection taken to the joint-frial of these two petitioners before
us, together with another man "who was charced only with
criminal " misappropriation. We think, therefore, that this is not
an objection which can be properly taken before us, for, to
use the words of the explanation to s. 537 Code of Criminal
Procedure, it could and should have been raised at an *earlier
stage of the proceedings, and, therefore, we may take it that, not
bema so raised, it has not in fact occasioned a failure of Justlce

In respect of the other objection we think that there are
ample grounds shown in the judgment of the Sessions Judge

for convicting the petitioners under s. 411. The appllcatlon is,
therefore, refused.

D, 8. Application rejected.
(1) (1890) L. L. R. 27 Cale., 839.



