
1900- and some puzzling civeumstances in it. But it has been the snb- 
Moirao Tha extremely elaborate and careful judgment by the first

Hnyebn Court below, and that judgment has been examined by the Court 
Mti^a Pan Appeal, who have agreed with the first Court. Although acute

Nyo: criticisms have been made upon some points in the case, there has
been nothing to show that there has been a miscarriage of justice, 
or that any principles of law or of procedure have been violated 

•in the Courts below. This case is on^ which very decidedly falls 
within' the valuable principle recognised here,' and commonly 

. observed in second Courts of Appeal, that it will not interfere 
with concurrent jadgments o f the Courts below on matters of fact, 
unless very definite and explicit grounds for that interference are 
assigned. In all probability their Lordships would be doing a 
great deal more harm than good i f  they were induced to disturb 
judgments arrived at by the local Judges on such criticisms as 
have been assigned in this argument.

Their Lordships will humbly recommend Her Majesty to
dismiss the appeal ; and the appellant must pay the costs.

A’pfeal dismissed.

Solicitors for the appellant: Messrs. A. H. Arnold 4' Son.

Solicitors for the respondent; Messrs. Uichardson ^ Co.

0. B.
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Before Mr. Justice Rampini and Mr. Justice Pratt.

1900 UM AKANTA ROY (O pposite p a r ty ) v. DING N ATB SANYAL (P e t i -  
June 21 cB

25^ TIONER.) ®

Second Appeal— Civil Procedure Code {A ct X I V  o f  1882), ss. 244  (c), 311,
313, 588—Decree— Order setting aside a sale in execution o f  decree__
JFraud, allegation of.

Na Becond appeal lies from an order setting aside a sale under 
section 312 o f the Code o f Civil Procedure, although an allegation o f fraud

® Appeals from Orders Nos. 22 and 23 o f 1900,against the order o f  W . H. 
Vincent, Esq., District Judge o f  Bm-dwan, dated the 5th o f June 1899, 

‘ affirming the order o f Babu Biisanta Kumar Ghose, Mnnsif o f  Katwa, 
dated the 22nd o f  December 1898, '



18 made in the applieation for setting aside the sale, when no attempt is'made iqqo 
to substsotiate the allegation. UmakantI"

Uojoni Kant Bagehi v. Hossain Uddin Ahmed ( I )  diacuHaed and esplaiaed.

Thbsb appeals arose out o f two applications io set aside 
the sale of immoveable property under a mortgage decree, 
made by one Taraprasad Rai, the mortgagor, and one Dinouatli 
Sanyal, a puisne incumbrancer, who had before the sale purchased 
some properties including the mortgaged property. The sale was 
aotight to be set aside on the grounds of irregularity and fraud.
The irregularities complained o f against the decree-holder, Uma- 
kanta Roy, were that no sale proclamation had been published,i 
that the proclamation did not state any price of the property sold; 
that it did not specify the incumbrances on it ; that the sale "was 
held on an adjourned date without a fresh sale proclamation ; and 
that in consequence of these irregularities, the property' which 
was worth Rs. 40,000 was sold for Rs. 1,525 only.

The Munsif held that there was material irregularity 'in  
publishing and conducting the sale, resulting in substantial 

.injury to the applicants, and set aside the sale. As to fraud, he 
observed “ no attempt has been made to establish the fraud.”  The 
decision of the Munsif was coafirmed by the District Judge on 
appeal.

Umakanta Eoy appealed to the High Court.^

Babu Ham Kumar 31{tter for the appellant.

Dr, Ashutosk Mukerjee, and Babu Mahendra Nath. Ray, for the 
respondents.

ISOO, June 21. Dr. Askutosh Mukerjee took a preliminary 
objection that under section 588- of the Oivii Procedure Code, 
no second appeal lay.

CuTi adv. vuU,.

1 9 0 0 ,  J u n e  2 6 .  The ju d g m e n t  o f  the High Court 
( R a m h n i  a n d  P r a t t , J J .)  w as as fo llo w s  : —

This is a second appeal against an order under section 312,
Code of Civil Procedure, setting aside a sale.

VOL. XXVIII. CALCUTTA SERIES.

(I) (1899) 4 C. W .N ., 538.



1900 A  prelimmary objection Ims been taken that uo secoiiJ appeal

U m a k a s t a

From the fiual clause o f section 588 tbis would appear to be 
Dii}  ̂N a t h  corrcct, nud tbe eases of Nana Kumai Boy v. Golam Chunder Dey 

S a n y a l , Auhhoya Dassi v. ^udmo Lochim AJondol (2), and Daivinaya-
gam PiUai v. Bangasami Ayyar (3), support this view.

On llie other baud, on behalf of the appellant, it has been con- 
..iGaJod, with tbe view o f bringing this case within tbe ruliugs of 

this Court in the cases of BhuhonUohun F a lv . JS'unda Lai Dey (4), 
I^emai Chand Kanji v. Deno Nath Kanji (5), and Bojoni Kant 
Bagchi v. Ilossain Uddin Ahmed (6), that the respondent jndg- 
nient-debtor made an alleijation of fratid against the decree-boldero  o
ill bis petition for tbe setting aside o f the 5ale, and, therefore, 
that fhe order passed "vvas one nnder section 244, and a decroe, and 
accordingly a second appeal does lie.

It appears that an allegation of fraud ŵ as made in the 
jutlgment-debtor’s application for the setting aside of the sale ; 
but, as tbe Mnnsif says, no attempt was made to prove it, The 
npplication was, therefore, dealt with both before the Tilunsif and* 
tte Judge as one under section 311. ]n these circumstances we 
consider that no second appeal lies. The order of neither of the 
Lower Courts disposes of any other question than questions of 
irregularity in The publishing or conducting o f tbe sale, fience, 
it cannot be an order under section 244 (r), or a decree, and so 
there can be no second appeal. It cannot be, we tbiuk, that an 
applicant under section 311, by making a mere allegation of fraud 
in his petition without attempting in any way to substantiate his 
allegation can give a right o f second appeal in the ease, which 
>voiild not otherwise have arisen.

The learned pleader for the appellant, how^ever, relies ou a 
passage in the judgment in B opni Kant Bagchi v. Hoisain Uddin

(1 ) (1891) L  L, R., 18 Calc., 422.
(2 ) (1895) I. L. R-, 22 Calc,, 802.
(3 ) (1894) I. lu R ,  19 Mad., 29,
(4 ) (1899) I. L . R., 26 Calc., 324.
(5 ) (1898) 2 C. W . N . ,  691.
( 6 ) (1899) 4 C. W . N., 538.
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Ahmed (I) in wliicli it is said : “  W o think it may be gatliered 1900

from these decisions that whoro a judgmont-debtor applies to havo
an oxeeiition sale set aside, alleging circumslances which, if  foimd
in Ilia favour, would aiHoiuit to fraud on the pai’t o f the decrec- JDiko NAa'lT
holder or the aiiction-purchaser, the case comes within section
244.”  As to this wo would say, jUrslli/, that we do not think the
learned Judges who decided that case meant to lay down that a
mere fillegntion of fraud without an attempt to prove it would he
sufficient to bring the case under section 244. They must have
moiuit that allegations o f fraud supported by evidence o f some
sort would do so. SecomUt/, i f  this be what they meant, then it is
not supported by the cases referred to by them, in all o f which
an endeavour was made to prove the acts of fraud alleged.
Thinlltĵ  the observation k at the besst but an ohikr dictum̂  for, 
in the case in which it occurs, it was held that the act alleged to 
bo fraudulent did not ainoiiut to fraud, and that consequently no 
Becond nppcal lay.

This appeal is accordingly dismissod with costs. Hie 
order in this oaso aka govortis appeal from Order Ka. 23 
o f 1000.

M.N, B. 'Apfml dmiissc'ih

V o l . x x v i k .] cJALOuri ’ A  s e r i e s . 7

C R I M I N A L  B E V I S I O N .

Before Mf, Jiiiilh'C Pt'>.n%<'p ami M'‘. Juaiic.c Ilundkij.
KAL! PiUJSAD MAllIrfAfi j\Ni) flMor.uKii (I'KnTKi;{J!:i!,s), «. Q[JEl2H« |0On 

KMrill'iirJH (Orroiirnr. v.Ma"!'.)® 2.
C r i m m l  P m c d m g S ’-^ I fm ju U m tij  in- F m m U n g & — M h J o m h r  o f

Jomi4ml ou charga of Crminal hmtch of Irmt hj cari’kr and 
Mmeimff stolen p'opcHy-̂ ObJeclUm lahn for firsl lime ia Revision—Code 
ofCiiifH tm lPm dim  i i c t V o f  1S98) ss. S33 ami SSJ-^-Fmal Code,
8H. 407 and i l l ,

■ *
“D S , J  P, ftwi/f i f  were tried jattitly anil eonvbted j 1” 5 mtkr s 

407 of the PciwI Godo, 1̂! i ’ aad K M iitn.Ier n, 'til «!! Unit, Code; Jfo
'' ^ 0. 531 o f  1900, iti.-nlc aguintii, Uio ordor passotl by

K. *..J. l)raici>];ri]L'li:i!iiU!j I'itKiiiiii:, ScBsioufi iladiri:; o£ iUthHipur, duted tbe 18lU 
oi Jutio T'JW-.

U) (IS'/.O -i f!. w . R , r-uy.


