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Before Sir Lawrence H. Jenkins, K .C .I.E ., Ohiej Justice, Mr. Justice Stephen, 
Mr. Justice Mookerjee, Mr. Justice Coix and Mr. Justice Okatterjee.

BANCHHARAM MAJUMDAE,
V.

ADYANATH BHATTAOHAEJEE.*

nebt Succession G^Hificale, -Suece.smnn Oertipmte A d  (V II oj 18S9) s. I.

Til Uio case <if o. debl exint.ing in the life ot tho crwHCor winch <1U( tiol, be­
come payaljlo'uiitil after his death, his heics ca.niiofc obtain a dRiree without the 
production of a certificate under the Sueeosaiou Certificate Act.

NemdJiari Boy v. Bissessari Kumari (1) overruled.

Repbrbnc to Full Bench.
The order of reference was a§ follows ;—

“ The facts oE this caso aie as followa ;— The defendant, Banchharam 
AfajiinKlar, borrowed of Madhabauattda Bhattaehatjoo Ha. 54 and passed to 
liitn a haiid-noto dated 27th Ashar 1311 (11th July l!)O t). It haa beau found, 
as » fact, that there was an agreement between them that the money w'as not 
to be payoble until the end of Chaitra 1311. On the 31at Chaitra 1311 (13th 
April 1905) Madliabananda died. Tliis suit was brought on 15th Api-il, 1908, 
by the present plaintiffs Adyanath Bhattachacjee and Kuladanath Bhatta- 
cliarjee aa heiig of the late Madhabananda. It appears that the IStli and 14th 
of April 190S wol'6 holiday?, so that the suit was filed within time, if the date 
for payment be taken aa 13th April 190r>. The Mnnsif, exercising the pow'eis 
of a Small Cause Coixrt, passed a decree in favour of the plaintiffs. Tlie defend­
ant presented a petition to this Court and obtained a rule on two grounds—
(i) that the suit was baried by limitation, and (ii) that the plaintiffs could not 
obtain a decree without a succession certificate. The Bench who disposed of 
tliat rule remanded the case to the Small Cause Court for a definite finding 
(wliich has now been arrived at) when the money was actually payable. On 
tliat. turned the question of limitation, which has now been decided in the 
plaintiffs’ favour. Tliey, however, reserved the second question, as it was then 
unnecessary to decide it and it might involve a reference to a Full Bench. The 
contingency which their Lordships contemplated has aiisen and the case has 
again come up to this Court on the question of tlje succession certificate. 
The plaintiffs rely upon the caso of Nemdf.ari Hoy v. Bissessari Kumari (1) 
in. which it was hold that the Surcession Cî rtificato Act of 1889 refers only 
to sucli debts .is tho dece.ised could suo upon, that is to say, debts actually

•

* Reference to a Full Beiich in Civil Rule No. 9?9 of 1909.
(I) (189S) 2 C. W. N. 591.
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{ailing due in liis lifeliuw. With all reapoct to lilo learned Judges who 
decided that case, v̂•0 are unable to Jigreo with them uii this point. There 
appears to be nothing in the Act itscU to warrant siicli a limited meaning 
of tlie word “  debt,”  while tho offoct of such a construction would be in 
many cases to defeat one of the main objects of tho Act, which is to afford pro­
tection to parties paying debts to the representatives of deceased persons. 
Tho definition of tho word “  debt ”  in scction 4 (2) does not, in our opiniotv, 
justify the restricted construction put upon it in the case cited. Taken, !is it 
is, throughout tho Act in conjunction with ‘ ‘ securities”  as defined in section 
3 (2) there seems to be no good reason for so curtailing the ordinary meaning 
of the word ‘ ‘ debt.”  The view taken in the case cited has been expressly 
dissented from by Allahabad High Court in the case of A ldul Karim  Khan  v. 
Maqhul-un-niasa Begam (1), the ratio decidendi of which case commends itself 
to us. The case of Banchordas Nathuhhai v. Bhaguhhai Parmanandas (2) is 
distinguishable. It was a suit for the rent of certain premises which was due 
from April 1889, the two deceased lessors having died in January 1888 and 
January 1889, respectively, and which, as Sir Charles Sargent C.J. said, 
‘ formed no part of their estates at the time of their respective deaths.’

“  We accordingly refer for a decision of a Full Bench the question wlietlier, 
in the case of a debt payable after the death of the creditor, liis heirs can sue 
and obtain a decree without the production of a certificate, under the Succession 
Certificate Act (VII of 1889).

“  In this case the amount at stake is small, but the question is one of very 
general importance, as the Act is constantly before the Courts.”

B a n c h h a -
BAM

M a j u m b a e

V.
A u v a n a t h

M u a i t a -
CHABJEB.

1909

Babu Brajendranath Chatterjee, for the petitioner. ‘ Debt ’ 
lias not been defined in section 4 of the Succession Certificate 
Act. It must, therefore, be taken in the ordinary sense. ‘ His’ 
in the section refers to debtor. The intention of the Legislature 
is apparent ; see clause (2). ‘ Debts ’ include debts payable
after death of creditor. In Nemdhari Boy v.‘ Bissessari Kvmuri 
(3), we are not told why the learned Judges thought I hat ilie 
word ‘ debt ’ was not taken in the ordiaary sense. From the 
meaning of the word in sections 1 (4), 6 (/), 9 {1), 13 (1), 16, 
21 (i) and (2), etc., it is apparent the general meaning is 
intended : Ahdtd Karim Khan v. Muqbtd-un-nissa Begam (1).

Babu Pravash Chandra Mitter, for the opposite party. 
The word used ia the Act is ‘ debt ’ and not ‘ claim.’ ‘ Debt ’ 
means ascertainable claim and one that the creditor can sue 
for : Booth v. Trail (4).

(1) (1908) 1. L. R. 30 All. 315,
(2) (1893) 1. L. R. IS Bom. 394.

(3) (1898) 2 C. W. N. 691.
(4) (1883) 12 Q. B D 8.
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[J e n k in s  C.J. Pee. swtioiib :> (2) and S. Uo-̂ v, \vit-lio\it 
a cert'ificato, is a iM’ctUtov to sne on a proiiiif̂ sory nolo wiili in- 
torcat '?]

Perhaps fVebO v. Stenton (I )  is in your Lorclŝ hip’s iniiid.
[J e n k in s  O.J. Can you say tlic debtor was )iot the deljtor 

of tlio doGcascd 1]
Sahjii Sahib v. Noordin Sahib (2) is in my favour. On tlie 

merits, the High Court sliould not interfere in tliis case.
Bobu Brajendranath Clmtterjee, in reply.

J e n k in s  C.J. The question referred for our decision is 
wliethor in the case of a debt payable after the death of the 
creditor, his lieirs can sue and obtaui a decree without the 
production'of a certificate under the Succession Certificate Act. 
Although the meaning of the reference is clear, I would inyself 
have preferred to have made it more precisely applicable to 
tJio circuinstanccs of this case, and I iJiink we sliouM do that 
and treat the reference as though it ran in these terms, Avlietlier, 
ill the case of a debt existing in the life of the creditor, but 
which did not become payable until after the death of the 
creditor, the heirs of the creditor can sue and obtain a decree 
without the production of a eertifieate under the Succession 
Certificate Act. The case is to be determined on the terms of 
section 4 of the Succession Certificate Act which says, no Court 
shall pass a dccreo against a debtor of a deceased person for 
payment of liis debt to a person claiming to he entitled to ĥe 
effects of the deceased person or to any part thereof except on 
the production, among other things, of a certificate granted 
under this Act and having the debt specified therein. Had it 
not been that there was a previous decision of this Court to the 
opposite «'(Ted , 1 sliould ha.vothouglit it eli'ar beyond argument 
that a debt, such as is described in the reference as amended, 
must necessarily come w'ithin the terms of section i ,  sub-section
(i), clause (a). To begin ^ith, there can be no doubt that a 
debt, such as is described, is a debt, for I take it to be well 
established that a debt is a sum of money which is now payable

(1) (18S3) n  Q. B . D. 518. (2} (JSBfe) I, L. K . 22 Mail. 139, 144.
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or will become payable in futuie by reason of a present 
obligation. That is the definition given by Lord Justice 
Lindley in the case of Wehh v. Stmton (1). Why should not 
the ordinary meaning of the word ‘ debt ’ be ascribed to it in 
section 4 ? I fail to see any reason. If we look at the title 
of the Act, the preamble and the general scope and provisions 
of the Act, it is clear that a present debt, though payable in 
futuie and in the circumstances actually only payable after the 
death of the creditor, is a debt within the terms and operation 
of the Act.

I, therefore, would answer the reference by saying that in 
my opinion in the case of a debt existing in the life of the cre­
ditor which did not become payable in the circumstances until 
after his death, his heirs cannot obtain a decree without the 
production of a certificate granted under the Succession Certifi­
cate Act, or otherwise complying with the provisions of sec­
tion 4 of that Act. Having arrived at this conckision, it only 
remains for us to consider how we should deal with th® case, 
Mr. Pravash Chandra Mitter has asked us not to enforce the 
provisions of the Succession Certificate Act against him, and has 
drawn our attention to the fact that this is an application to 
the High Court under section 25 of the Small Cause Court Act, 
where interference is a matter of> discretion. But this is not 
a matter as between the parties to the suit; it goes much 
further, because if the plaintiff is not compelled to take out a 
certificate then to the extent of tha  ̂ concession made in his 
favour, the general revenue will suffer. Perhaps it would not 
inflict a great loss on the country, still it would be a departure 
from a general principle in a wrong direction.

Therefore, we sead back the case with the direction that, 
before a decree is passed in favour of the plaintiff, he must 
produce a certificate under the Succession Certificate Act or 
otherwise comply with its provisions. The date within which 
such certificate must be produced will be left to the deter­
mination of the Court against whose decision this applieation 
ia made.

(1) (1383) U Q. B. D. 518,
119

1909
B a n c h h a -
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M A,7U M D AB

V.
A d y a n a t h

B h a t t a -
c h a k j e e .

J e n k in s ?
C,J.
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We have then to deal with the costs. We think the pro­
per order in the circumstances will be to direct that each party 
do bear his own costs of the High Court; and we make 
this concession in favour of the applicant, because he had the 
decision in Nemdhari Roy v. Bissessari Kumari (1) as a sanc­
tion for the line pursued by him. The costs before the lower 
Court will follow the result. The costs of the High Court 
will be confined to the present Rule, and we do not interfere 
with any previous order as to costs made by the High Court.

S te p h e n  J. I agree.

M o o k b r je e  J. I agree entirely in the order which tne 
learned Chfef Justice proposes to make in this case.

The slvort question for decision is, whether the term ‘ debt ’ 
in section 4 of the Succession Certificate Act has a restricted
meaning as contended by the plaintiff and as held by this
Court in the case of Nemdhari Roy v. Bissessari Kumari (1), or 
whether it has its ordmary legal meaning as contended by the 
defendant and as held by the learned Judges of the Allahabad 
High Court in Abdul Karim Khan v. Maqbul-un-nissa Begam 
(2). Now there can be no doubt that the word ‘ debt ’ in its 
ordinary legal acceptation means a debt either owing, or accru­
ing, or, as put in the case of Webb v. Stenton (3), it is either a 
sum of money now payable or a sum of money which will 
become payable in the future by reason of a present obligation. 
This view appears to have been taken by the Judicial 
Committee in the case of Syvd Tuffuzzool Hossein Khan v. 
Bughoomih Pershad (4), where Lord Justice James describes a 
debt which was payable at a future day as an existing debt 
capable of attachment, whilst-a salary, wages, or money claim 
accruing due was not so liable to attachment. In other words, 
the term debt includes both present debt and futxire debt, as 
observed by Blackburn J. m Tapp v. Jones (5), where an

«
(1) (1898) 2 C. W. N. 591. (3) (188S) 11 Q. B. D. 518.
(2) (1908) I, L. E. 30 All. 315. (4) (1S7I) 14 Moo. I. A. 40,

(6) (1875) L. B. 10 Q. B. 591.



actually existing debt payable by instalmeiits not yet due, was isoa
treated as an accruing debt,— a view difficult to reconcile with B a k c h h a -

the reasoning in Pyne v. Kinna (1), that money secured by a 
current promissory note is not attachable as an accruing debt, adyajiath
The view that the term debt ordinarily includes both debts B h a t t a -

owing and accruing appears to have been affirmed in the recent -----
case of Edmuvds v. Edmunds (2), where reference is made to the 
decision of Chief Baron Pigot in 8’'parks v. Younge (3), to the 
effect that money not payable until a futme date is a debt, 
and does not lose its character of a debt, because of the possi­
bility that a future state of things may intervene before the 
day assigned for payment and may thus create a valid defence 
against the recovery of the debt; in other words, a debt is 
no less a debt because it has not yet matured, if it will cer- 
taialy become payable in the future.

The principle applicable to cases of this description is thus 
concisely stated in the judgment of the Supreme Court of Cah- 
fornia in People v. Arguello (4). “ Standing alone, the word 
‘ debt ’ is as apphcable to a sum of money which has been pro­
mised at a future day as to a sum now due and payable. If 
we wish to distinguish between the two, we say of the former 
that it is a debt owing, and of the latter that it is a debt due.
In other words, debts are of two kinds ; sqlvendum in 'prce- 
senti and solvendum in futuro. Whether a claim or demand 
is a debt or not, is in no respect determined by a reference to 
the time of payment. A sum of money which is certainly and 
in all events payable is a debt, without regard to the fact 
whether it be payable now or at a future time. A sum payable 
upon a contingency, however, is not a debt, or does not be­
come a debt until the contingency has happened.” Tested in 
the light of this principle, there can be no question that the 
decision of this Court in the case of NemdJiari Boy v. Bissessari 
Kumari (5) is erroneous. Some reliajjice was placed by the 
learned vakil for the plaintiff tipon the decision of the Madras

(1) (1877) I. R. 11 C. L. iO, (3) (1858) Ir. 8 C, L. 251,
(2) [1904] B 362. (4) (5869) 37 Calif 524.

15) (1898) 2 C. W. N. 591,
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High Ck)urt in the case of Sabju Sahib v. Noordin Sahib (1), 
followed by this Court in Bisseswar Roy v. Durgadas Meham
(2), in which it was ruled that a suit for account by the repre­
sentatives of a deceased partner against another partner is not a 
suit for debt within the meaning of the Succession Certificate 
Act. The reason for that decision is stated to be that such 
amount is not liquidated ; clearly that does not affect the de­
cision of the question raised before us. Nor is the view now 
taken by this Court opposed to the decision of Sir Charles 
Sargent C.J. in Ramhordas Nathubhai v. Bhaguhhai Farfmman- 
das (3), mentiohed ill the order of reference to the Full Bench. 
The principle of that case is identical with that of Jones v. 
Thompson (4) where Mr. Justice Crompton held that rent 
not yet due is not an existing debt, and caniiot, therefore, be 
described as a debt accruing.

In my opinion, the view taken by the learned Judges of the 
Allahabad High Court in Abdid Karim Klmn v. Maqbul-un-nissa 
Begam (5) is clearly well-founded on principle and the view 
of this Court in Nemdhari Roy v. Bissessari Kmnari (6) cannot 
be supported.

CoxE J. I agree.

C h a t t e b je e  j . I agree.
s. -U,

(1) (1S98) I. L. R. 22 Mad. 139.
(2) (1905) I. L. R. 32 Calc. 418. 

(18®S) I. t .  R. 18 Bom. 394,

(4) (1858) 1 EJ. B. &E. 6iJ.
(5) (1908) I. L. R. 30 All. 315.
(6) (1808) 2C. W. N, 591.


