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Rioiing—Common abicct established different from that kiid in the charge,—
Qommon ohjeci not to enforce,hut to ma'miain the actual enjoipat'tit of anijhf—■
Eight of primie defeme— Excem ai that ri(jht~ Pcm l Cede {Act X L V  of 
1860) ss. m  (4), 141 [4), 147, 323 and 324.

It is not a general proposition uf law that a conviction under seetioii 147 
of tlie Penal Code cannot be supported whenever the common object, as stated 
in, the charge, is not precisely made out. The question in each ease is wheth«»r 
the common, object established agrees in essential particulars with that laid 
in the charge.

Where the common object set out in the eharge was to assault the com­
plainant and his party, who were cutting the paddy of their land, and thereby 
to forei!>ly oust them, but the common object established by the facts found by 
the Sessions Judge was to maintain possessioii of the land by the aecusai:-™

Held, that the common object in the cliarge had not been substantially 
made out, and that the conviction under s. 147 of the Penal Code was, thers?- 
foro, bad.

Where the accused, who were found to be in possession of the disputed land, 
went upon it in. a large body armed with lathis, prepared in anticipation of a 
fight, and were reaping the paddy grown by them, when the comi>iainant’3 
party came up and attempted to cut the same, whereupon a fight ensued 
and one man was seriously wounded and died subsequently :—

Held, that on the facts established, the commou object was not; to enforce 
a right or supposed right but to maintain undisturbed the actual enjoyment 
of a right, and that the assembly was not, therefore, unlawful under h. 141 (rf).

Where one accused, under the circumstance®, caused simple hurt, and 
another, a fracture of the skull which ended fatally

Hdd, that the former was within his right of private defence, but that the 
latter had not pro\’ed facts bringing the case under s. 103 {4).

The appellants, Silajit MaMo, Sudhakar, and four others, 
were tried before the Additional Sessions Judge of Chota

♦ Criminal Appeal ISTo. 208 of 1909, against the order of J. N, Ghose,
Mditicaial' ̂ efssions Judge of Chota Nagpiw, dated Feb. 8, lOOD.
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Nagpur, with the aid of two assessors, and were convictedj on 
the Sth Feljriiary 1900. all of them under section 147 of 
the Penal Code, and Siiajit and Siidliakar furtlier imder sections 
304 and 323 respectively. The two latter were sentenced to 
five and two years’ respectiveiy, and tlie rest to one year’s, 
rigoroiit? imprisonment each.

The facts of tiie case, as found by the Sessions Judge, were 
as follows. There was a long-standmg dispute and litigation 
between the parties of the complainant arid the accused regard­
ing certain lands. The accused were in possession, but the 
coinplainant’a party claimed the land from time to time, though 
they never succeeded in obtaining i^ossession of it. On the 
momin.2 of the 20th Koveinber 1908, both parties went to the 
land in large numbers armed with lathis, prepared for and 
anticipating a fight. The accused arrived earlier, and were 
engaged in cutting the crops when the complainant’s party 
caine up and a fight occurred in which Siiajit fractured the 
skull of Brindaban Bfahto with a lathi, ultimately causing 
his death, and Sudhakar and Motia Kumar inflicted simple 
hurt on Baburani Mahto. The accused were charged Tvith 
“rioting witli the common object of assaulting the complain­
ant, Aclianibit Mahto and his men, who were cutting the paddy 
of their land, and lijei-eby forcibly ousting them therefrom,”  
The Sessions Judge found that the common object of the ac­
cused was not tliat stated in the charge, but to enforce their 
right by .‘show and use of eriminal force. He held, that the party 
of the accused went to the field armed and prepared to beat 
down the opposition which they anticipated to their cutting 
the paddy, and that they could not, therefore, according to 
the prevailing judicial opinion, claim any right of private 
defence, and in any case that, unless they kept, witliin the limits 
of the right, they would constitute an unlawful assembly within 
section 141 [4) oi the Penal Code. He held, further, that in 
fraetnring the skull of one of the opposite party, while the 
wounds they received-weie slight, they had exceeded the right.

Baiu Jyoti Pro-sad. Sarhadhikari, for the appellants,
Bahu Mamnatha Nath MitJcerp, for the OroTm,
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Jenkiks C. J. a n d  M ookerjee  J. The six appellants before 
this Court have all been convicted under section 147 of the 
Indian Penal Code. One of them, Sitajit Mahto, has also 
been convicted under section 304, and another, Sudhakar, 
has been convicted under section 323. Silajit has been sen­
tenced to rigorous imprisonment for five years, Sudhakar to 
rigorous imprisonment for two years, and the other four appel­
lants to one year each.

There is no real dispute as to the facts. The learned Ses­
sions Judge has found that the appellants were in possession 
of their land, and were engaged in cutting the paddy which they 
had grown. The complainant’s party came and attempted 
to cut the paddy; there, was a fight, the result of which was 
that one man was seriously wounded and subsequently died. 
The learned Sessions Judge has held upon these facts that the 
accused are liable to be convicted under section 147 of the 
Indian Penal Code, inasmuch as they were members of an un­
lawful assembly, the common object of which was to enforce 
a right to property.

It has been argued before us that the conviction under sec­
tion 147 cannot be sustained on two grounds: ^rsi, that the 
common object as stated in the charge has not been estabhshed ; 
and, secondly, that upon the facts found, there was no unlaw­
ful assembly. In our opinion, each of these contentions is well- 
founded. The common object, as stated in the charge, Avas to 
assault the complainant and his men who were cutting the 
paddy of their land and thereby forcibly to oust them from the 
land. The common object which has been established upon 
the evidence, according to the Sessions Judge, was to 
maintain possession of the land by the accused persons. It 
cannot be laid down as a general proposition of law that a 
conviction under section 147 cannot be supported whenever 
the common object, as stated in the charge, is not precisely 
made out. The question in each individual case is whether 
the common object established agrees in essential particulars 
with the common object as stated in the charge. In the 
present case there can be no doubt that the common
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1909 object, as stated in the charge, has not been substantially estab­
lished. It may, however, be further pointed out that under 
section 141, sub-section (4) of the Indian Penal Code, which 
alone is supposed to have any application to the present case, 
an assembly is unlawful if the common object is shown to be 
to enforce any right or supposed right. Upon the facts which 
have been established, the common object here was not to 
enforce any right or supposed right. It was rather to main­
tain undisturbed the actual enjoyment of a right. If so, no 
question of unlawful assembly arises. Under these circum­
stances, we must hold that the conviction under section 147 as 
regards aU the appellants must be. set aside.

As regards the second appellant, Sudhakar, he has been, 
as already stated, convicted also under section 323. It is 
argued on his behalf that he is entitled to claim the benefit of 
the right of private defence. In our opinion this defence is 
made out. He appears upon the evidence to have caused 
simple hurt to one of the assailants. He belonged to a party 
which was attacked by the complainants while he was in peace­
ful possession of his land. Under these circumstances, it can­
not be said that he lost the right of private defence by causing 
simple hurt to one of his assailants. So far as Sudhakar is con­
cerned, the conviction under section 323 must also be set aside.

So far as the appellant Silajit is concerned, his case stands 
on a somewhat different footing. It has been contended on 
his behalf that he is entitled to the benefit of section 103, sub­
section (4) of the Indian Penal Code. Unfortunately for him, 
however, the defence which he took in the Court below was 
that he was not present at the time of the occurrence. No 
evidence was, therefore, adduced on his behalf to estabhsh the 
elements which must be proved before section 103 can be made 
applicable. It is not shown that he was under any apprehen­
sion that death or grievous hurt would be the consequence if 
he did not exercise his right of private defence. In his case, 
therefore, the conviction under section 304 must be maintained. 
As regards the sentence, however, we are of opinion that a 
"sentence of five years’ rigorous imprisonment is, in the



circumstances of this case, too severe. He acted evideiitiy 
upon grave proToeatioii: lie was iii possession of the property, 
aad he was attacked by a large number of armed people who 
tried to dispossess bim and to carry away bis ciops. Under 
these ciTGumstaiices, we reduce bis sentence to two years’ ri­
gorous imprisonmeiit. We acquit the other appellants and 
direct their release.

VOL, XXXYI.] CALCtPITA SEEIES.

E. H. M.

CR!IVilNAL R E VISIO N ,

869

1909
SltAJiX
M a h t o

V.
E siperos .

Bcjorc Mr. Jus Hoc CaHpursz and Mr. Jiistioe Byum.
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Jvrisdictioth—Appeal—Trial of Summons Case—Conviction  ̂ of Assault and 
Mischief on summons for Criminal Trespass—Competence of Magistrate who 
issued process, but did not take cognizayice or direct a local investigation, to 
hear appeal on conviction—Transfer—Irregularity—Criminal Procedure 
Code {Act V of 189S) $s. 192, 243, 2M, 2i6, 529 (/), 556.

Wliere an accused has been summoned for criminal trespass, it ie open to 
tlie tryiag Magistrate> under s. 246 of the Grimiual Procedure Code, to 
convict} bim of assault and mischief -without ro-openiug the trial atod foilowiiJg 
the procedure laid do-RH in es. 243 and 244

Mudoosoodun Sha v. Hari Dass Doss (1) referred to.
A Magistrate who did not take cognizance of a complaiiit or order a local 

investigation but, acting as the officer in charge of the eudder sub-division, 
directed the issue of summouses, holding that the investigating Magistrate 
had not given satisfactory reasons for recommending the dismiffial of the 
complaint without, however, expressing’ amy clear opiaion, hostile to the 
accused, is not incompetent, under b. 656 of the Criminal Procedure Code, to 
hear the appeal on conviction of the accused.

The iiregulatity of transferring a case, wheri the Magistrate is not empower­
ed under s. 192 to do bo, is cured by s. 529 (/).

On the 13th December 1908 the petition,erSj Dasamth 
Rai and another, who were servants of one Surja Rrv)sad, the

* Criminal Kevision No. 367 of 1909, agaiaefe the order of J, 1 Whitty*
Joint Magistrate of Darhhanga, dated March 23,1909.

(1) (1874) 22 W .R., Cf.,40.


