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Diluvioth—Allurhn— Erktion  ft?/ Landlord— Ilefit, smpen-sion of— New (enantft
on reformed land.

W h e n  land has been  lo st  to  »  h o ld in g  b y  d ih iv io n  and  subB equen tly  restored  
b y  a llttv ioa , and  theft s e tt led  w ith  perfi(n>s other th a n  th e  tenants o f  th e  b o ld 
in e , the  tenant is n o t  en titled  t o  a su sp en sion  o f  th e  en tire  ren t on. th e  g rou n d  
th a t th e  la n d lo rd  has evic4ed  M m  fro m  a p o r t io n  o f  th o  d em ised  prom ises.

Dktmput Singh v. Mahomed Kazitn Ispahain (1), E a rn  Kumari Chow- 
dhrani v. Purna Chandra Sarbogya (2) and Kali Prasanna Khasnabish v. 
Mathura Nath Sm (8) distinguished.

Seconp A ppeal by tlie defendants, Rai Charan Sliar 
Maziimdar and anotlit^r.

These two appeals arose out of t’ô o analogous rent-suits 
on aeeount of aii-ear.s of two uiider-tenures. The defendants 
claimed redii(.ition of rent on the ground of loss of land for 
diluTioii, and also pleaded that they were entitled to sus
pension of rent, reformed lands had been let out by the 
plaintii! to third persons who were in possession thereof

The Miinsif decreed the suits partly, allowing rent at the 
admitted rates, holding that it lay upon the plaintiff 
to show what apportionment of rents should be made and that 
the plaintiff had not done it. In both these cases» the 
piaiiitifi appealed. The Subordinate Judge remanded the 
case for definite findings as to the proper jama to be paid by 
the tenants, holding that the burden of proof is on the

* Appeal frcmi Appellate Decrees, Nos. D16 and SoO of 1907, agaimi; the 
decrees of S. C. Ganguli, Subordinate Judge of Jessore, dated Jan. 10, 1907, 
reversing the decree of Hem Chandra Mitter, Munsif of Magura, dated March 
31, i m

(!) (1896) L L. R. 24 Calc. 296. (‘2) (1900) 1, L. R. 28 Calc 188.
(3) (1907) I. L. R. 34 Oalc. 191.



tena-iits in case of claim for reduction of rent. Another Munsif 1909
tried tlie suit after remand. He dismissed tlie suits, holding Baj Chabax
on the aiitliorit}  ̂ of Dhimput Singh y. MahomM Kazim Is-
■fMlmin (1) tliat the tenants were entitled to suspend the admkb-
whole rent, as thej were practically ericted from a portion of •'watob

the lands. The appeals were heard by another Subordinate
Judge. He decreed the appeals in part, holding that the
Munsif had no right to allow the case for suspension of rent,
as lie was restricted by the order of remand to the ainoimt of
jama only. The defendants appealed to the HJ,sh Court.

Bahu Sarat Chandra Roy Chowdhwi {Bahv Jmiakimtli 
Pal Sastri with him), for the appellants. When there is no 
question that the land reformed is a part of the holding, the 
landlord must be taken to have dispossessed the tenants from 
a part, he haying settled the same with a, thhd person after 
reformation. The fact that the land was lost to the holding 
by an act of God does not affect the principle laid down in 
Dimwput Singh v. Mahomed Kazim Ispahain (1), when the 
land reappeared and became part of the holding ; see also 
Harro Kumari Choivdhrani v. Pimia Ohmidra Sarhogya (2) 
and Kali Pramnna Khasnabish v. MafJmra Ncdh Sen (3). The 
principle th ît the landlord cannot apportion Ms own wrong 
applies here as much as it applies to cases of trespass by land
lord.

Bahu Jogesh Chmdra De, for the respondent. The cases 
cited by the appellant do not apply. The landlord cannot be 
said in this case to be a wrong-doer.

Bahu Sarat Ohmidra Moy Chowdhuri^ in reply.

Cur, adv. mlL

H arikgton J . I have read the judgment my learned
brother is about to deliver and I agree that the decrees of the 
lower Court should be affirmed subject to the modification 
which he proposes.
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1909 TIici prineipal question in the ease is wlietlicr, when land
IX M CitARAN- lias l)een !ô ?t to a holding by diliivion and subsequently 
Mvimiuui. Testored by aihrvioii and them settled with persons other tli.aii
•\nm\-Ts tenants of the holding, the tenant is entitled to a sus-
tPBATOB pension of the entire rent on the ground that the landlord

' ' ' has evicted liim from a portion of the demised premises. 
HiBiNCTON question whether an eviction by the landlord of the

J- tenant from a part of the demised pieniises justifies the tenant 
in refusing to pay rent for the remainder of the holding lie 
continues to occupy is one on which it is unnecessary for me 
to express an opinion, for in the present ease the tenant is 
clearly not entitled to a suspension of the rent, because he has 
not been dispossessed by any tortious act on the part of the land
lord, but by the act of God, i.e., the encroachment of the river.

The law regulating the relations between the parties, i.e., 
the Bengal Tenancy Act, section 52, provides that a tenant 
shall be entitled to an abatement of rent in respect of any de
ficiency in area in the holding. The tenant, therefore, ceased 
to be liable to pay rent in respect of the land diluviated, and 
the lands ceased to be in the occupation of the tenants, for they 
had disappeared.

There is no finding of fact that the tenants ever re-occupied 
the land when it had reformed. If they never re-occupied that 
land they could not be evicted, because a man can only be 
evicted from lands -which are in his own occupation at the 
time of the eviction.

In the present case the tenants ceased to occupy or to be 
liableto pay rent for tlie lands in question, a long time before the 
landlords settled the lands with other tenants. The landlords, 
therefore, by makmgthis settlement did not evict the tenants.

I agree in the orders which my learned brother would make 
on these appeals.

Mookeejee J. These are appeals on behalf of the defend
ants in t-wo actions for arrears of rent. The substantial 
defence to the claim was that large quantities of land appertain
ing to the tenanicies had been washed away by the river Hanu,
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that after reformation, the plaintiff had settled them with
third parties, that such conduct on the part of the landlord Rai Ĉhaean

fell within the description of eviction, that consequently the Mazumdas

entire rent was suspended and the claim of the plaintiff could ADsmiis-
not be sustained. „ t k a t o b

G e n e r a l  or
The Court of first instance overruled these objectious and 

made a decree for the amount, which, according to the admis- mo^ mjee 
sion of the defendants, was proportionate to the quantity of 
land still in their occupation. Upon appeal, the Subordinate 
Judge directed an enquiry into the question of the quantity 
of land which had been washed away and of which the de
fendants had lost possession. After remand, the Court of first 
instance held that the plaintiff was not entitled to succeed at 
all, inasmuch as the defendants had been evicted from a part 
of their tenancies. Upon appeal, the Subordinate Judge re
versed this decision on the ground that the Court of first 
instance had no jurisdiction to decide any point which had not 
been expressly referred to it, and in this view made a decree 
for rent in respect of the lands in the actual occupation of the 
defendants.

The defendants have now appealed to this Court, and on 
their behalf the decision of the Subordinate Judge has been 
assailed substantially on the ground that, upon the fact?, found, 
there has been an eviction of the defendants from a part of 
the demised premises and consequently a suspension of the 
entire rent. Two minor points, have also been urged, namely, 
first, that the decree of the Court of appeal below contains a 
clerical error and that the amount decreed is more than what 
is really due ; and, secondly, that the costs of the local investi
gation by which the actual area of the lands in the occupation 
of the defendants was determined ought not to have been 
thrown entirely upon the tenants who have been successful 
in their contention that in any view there must be an abate
ment of rent.

In support of the first contention, reliance has been placed 
upon the cases oiDhunput Singh v . Mahomed Kazim Ispahain (1),
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1909 Harm Kumari CJiowdhram v. Pum a Chmidra Sarhogya (1), 
Rai CiiARAK and Kali Pmsamm Klmsmhisli x. Mathura Nath Sen (2). In 

the first of tliefie ctises, it -was ruled upon a review of the earlier 
decisions in this Court , as ‘vrell as the decisions in. the eases of 
'Uftonx. Tovmend {Z),Edgex, Boihau (4:), and Neale v. M ac
kenzie (5), that if a tenant is evicted by his landlord from part 
of the demised premises, tlie entire rent is suspended. In 
ttie second case, it was ruled that the same principle is appli
cable, even though the tenure, from a part of which the tenant 
has been evicted, was created under a lease under wiiich the 
rent was reserved at a certain rate per bigha. In the' third 
ease, it was held that, although in the case of a partial evic
tion for which the landlord is responsible, the entire rent is 
suspended, if the partial eviction has been caused by an act 
of a stranger, the rent is only abated pro tanto. Let it be 
assumed on the authority of these cases that if a tenant has 
been evicted by his landlord from a part of the demised 
premises, the entire rent is suspended. But the question 
remains, whether a tenant can be said to be evicted by his land
lord within the meaning of this rule when he loses possession 
in the first instance by reason of an act of nature, namely, as 
in this instance, the action of a river, and subsequently upon 
reformation of the land, the landlord settles it with a stranger. 
In order to determme whether the rule ought to be extended 
to a case of this description, the principle upon which it is 
founded requires examination. The reason was stated in old 
cases to be that the landlord ought not to be encouraged to 
injure his tenant whom by the policy of the feudal law he 
ought to protect. The reason given in modern cases is that 
the landlord cannot be permitted to apportion his own "^ong. 
The older reason will be found set forth in Bacon’s Abridg
ment, Ed. 1832, Vol. VII, p. 62, where it is stated that “  no 
man may be encouraged to injure or disturb his tenant in his

(1) (1900) I. L. R. 28 Calc 188.
(2) (im7) L L. M. 34 Cale. 191. 
{S) (1855) 17 a  B. 30;

Iftl T? ■» KRO

(4) (1885) 10 Q. B . D . 117.
(5} (1836) I M. & W . 7 4 7 ;

46 B . B . 478.



possession whom by the policy of the feudal Lw he ought to I905 
protect and cMend.”  The later reason, \YilI be found sc-t forth Bai Ct̂ AEAN 
by Chief Jiisticc HaJe in Hodglins r. Bob,son (1), in which he Mizotp.m 
stated that if the lessor enters into a part bv WTong, this ’i\-oidd ̂ °  x4i»MTXTS-
suspend the whole rent, for in such a case he not so tbatob 
apportion his own wrong as to enforce the lessee to pa}' anything 
for the residue.”  The reason for the rule was investigated bv jVlOOIvKuJEE
Mr. Justice Holmes in Smith v. McEnmfne (2), where the learned 
Judge refers not merely to the two reasons just mentioned, 
one based on considerations partly of a feudal nature and the 
othej on the ground that the landlord cannot apportion his own 
wrong, but also to the following statement by Lord Chief Baron 
Gilbert in his Treatise on Rents at page 178: “ Because by 
the demise, every part of the land was equally chargeable 
with the w'hole rent, therefore the lessor shall not by his own 
act discharge any part from the bm’den duiing the contin
uance of such contract. This indeed may be a good reason 
why the whole rent service shall be suspended, if the lord or 
lessor disseizes, or ousts his tenant or lessee of any part of the 
land, because there is a wrongful act to which the tenant con.- 
eented not, and if'it were not attended with a, total suspension 
of the rent until he makes restitution of the land, it would be 
in the power of the lord or lessor to resume any part of the 
land against his own engagement and contract, and so by 
taking that which lies most commodious for the tenant, render 
the remainder in effect useless, or put him to expense and 
trouble to restore himself to such part by course of lavr,”  If 
these reasom for the rule are borne in mind, can it be con
tended on any intelligible principle of law that it should be 
extended to cover a ease where the tenant in the first iiBtance 
loses possession of part of the demised premises by an act of 
nature which neither he nor his landlord could control. It 

■ cannot be' suggested that this is a case in which the landlord 
by his own. wrong has withdrawn a part of the land demised 
and ought not consequently to recover rent either on the lease 
or outside of it for the occupation of the residue. Hox can it
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i<)09 be suggested that this is a. case in which the lessor discharges 
Rai OHARAif a part of the land from the burden and charges the rest with 
Mazumdab the rent which issues out of the whole land. It is further
Adimis- worthy of note that under section 52 of the Bengal Tenancy
TBATOR Act, the Legislature has provided that, in a contingency of 

Gbn-ebai, of
Bengal. this description, the tenant would be entitled to proportionate 

Mookbbjee ' abatement of rent. The abatement, therefore, when it first 
commences is not due to the action of the landlord, nor is it 
claimed by the tenant by reason of reduction in the area of 
the tenancy caused by a wrongful act of the landlord. This 
is, therefore, manifestly a case to which it would be unjust
on principle to extend the rule, which, it_ may be observed,
has been adopted in England not without considerable diver
gence of opinion. For instance, in Stokes v. Cooper (1) it was 
ruled by Chief Justice Dallas that the whole rent was not 
suspended, if the tenant continued ia possession of the residue 
of the demised premises, but that he would be hable on quan
tum meruit. This w&s stated as the law in standard treatises 
on the law of landlord and tenant subsequently published, 
and was accepted as the correct view by the Court of King’s 
Bench in Ireland in Grand Canal Company v. Fitzssimons (2). 
It was not till Baron Parke questioned the decision of Chief 
Justice Dallas in Reeve v. Bird (3) that the tide turned, and 
the pomt was finally settled in Upton v. Townend (4). It 
ivould not be right to extend the application of a rule of this 
description which may often operate harshly, to cases to 
which the principle on which it is founded is clearly inappli
cable. If a contrary view were maintained, there might be 
manifest hardship and injustice, for instance, when land has 
been diluviated and reformed, it is often a matter of consider
able difficulty even for Courts of Justice to determine whether 
the land which has re-appeared is a reformation on the old 
site. If, under circumstances like these, the landlord lets out 
the newly formed land to a stranger at the risk of the entire

(1) (1814) 3 Camp. 514 (n) ; (3) (1834) 1 C. M. & R. 31. 30.
14 R. R. 829 (n). (4) (1855) 17 C. B. 30.

(2l (lfi2«) UHud. A Br. 449.
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îi'ipeiisioii of tJie rent uf tiie former teriiuit. lie lisaj be iiii- iMl)
Jiistly piiiii.shed when there was no iiitentioii on liis |>ait to Rai Ckab&s

commit am* m’oiigfiil act: Henderson v. 2h.ars{l). It is clear, MaWmdab
therefore, tliat the principle iiivokc^d by the defendants, iia mt4y,
tliat as the landlord is responsible for the partial eviction tratob
of his tenant from the demised premises, there is a sn>})eiisioii
of the entire rent, has no application to this case. Tlie ])rincipai
groiiiici taken on behalf of the appellants must consequently bĉ
orerruled.

The next ground taken on behalf of the appeilauts is that 
altiioiigh the Subordinate Judge held in his judgment that the 
defendants were entitled to abatement of rent for the lands ori- 
,' înally diiuviated and noAV no longer in thf'ir possession, tliey 
have- not been granted this relief by reason of a elerieai error 
in the decree. This contention is well-founded. The amin, 
who made the local uivestigation and whose return was 
accepted by the Subordinate Judge, stated that in suit No. 909 
out of 'which appeal No. 856 arises, the total quantity of land 
was 8 khadas and odd, of which 8 kanis and odd had been washed 
aw'ay and the remaining 8 khadas and odd is in existence out 
of which the -defendants have been dispossessed from two 
kanis. The quantity of land, therefore, in the possession of 
the defendants is the difference between these two, namely,
■6 khadas and odd. The decree, hoŵ 'ever, has been dra'ira up 
on the footing that the defendants had in their possession 
8 khadas and odd. Similarly in suit No. 911, out of whicii 
appeal No. 916 arises, the defendants are in occupation of 14 
khadas and odd less 3 khadas and odd, that is, about 10 
khadas and odd. But the decree has been drawn up on the 
assumption that they are in occupation of 14 khadas and odd.
The learned vakil for the respondent conceded that any cleri- 
eal error in the decree due to miscalculation mmst be correet-ed.
This will accordingly be done.

Lastly, it is pointed out that, by an oversight of the Court 
below, no order has been made as to the costs of the local 
investigation which were deposited in the first instance by the 

(1) (1850) i F. & F. 636.
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1909 defeiidaats, and the burdeu of the wliole of these costs ought
R ai Ch a b a k  not to be throTO upon them. This contention also caanot
MazSmoah resisted. The position taken up by the defendants in the
. “'• Court of first instance was that tlie plaintiff was not eiiti-
Adseims- 1 ,  ̂ ,TUATOB tied to tlie whole of the amoiiiit claimed as rent, because a

substantial portion of the lands had been diluviated. This
Mooeme-e succeoded, and the plaintiff has got a decree for onl}̂

J. a portion of the amount originalljr claimed. It is right, there
fore, that the defendants should get a portion at any rate of 
the costs incurred by them in successfully substantiating their 
defence. In the circumstanees o£ the case, the costs of the
local investigation siiouid be borne equally by the parties.
As the whole of these costs appears to have been deposited by 
the defendant, the decree will provide that they will be en
titled to credit for one-half of this amount as against the 
plaintiff.

Subject to the two amendments mentioned, the decrees of
the Courts below will be afiirmed, and these appeals dismissed. 
As the substantial question raised by the appellants has been 
decided against them and as the amendments in the deoree 
now made might have been secured by an 'application to 
the Court below, the appellants must pay the respondent his 
costs .of these appeals.

8. K. Appmb dismiss^.
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