


766 CALCUTTA SERIES. [VOL. XXXVI.

1901)
B i p b ^ D a .'S 

D e y
V .

R a ja b a m

Subsequeiitiy the ,said Go-sliarei's liaving refused to Join as 
plaiiitiffri wem transferred to tlie category of pro forma defenci- 
ants. A deoree was passed in favour of tlie opposite party for 
a sliare of rent due to them alone. In execution of that 
decree the holdings were at'cached. Thereupon, the petitioner 
preferred a claim under section ‘27S of tlie Code of Civil 
Procedure in the Court of tlie Munsif of Bankura. The 
learned Mmisif having held that the claim was barred under 
section 170 of the Bengal Tenancy Act, rejected the claim 
preferred by the petitioner by an order dated the 25th January
1909. Aganist this order the petitioner moved the High Court 
and obtained the Rule.

Bobu Samt Chandra Bysml' (for BiihibDigamhar Chatterjee), 
for the petitioner. Chapter XIV of the Bengal Tenancy Act 
applies only in cases nx which a holdmg is attached and put 
up to sale for its omi arrears and not for any other claim. 
Section 170, being one of the sections in Chapter XIV, cannot 
apply to cases where a holding is attached not only for its 
own arrears but also for other claims: Hfidayrmth Das Chow- 
dhry v. Krishia Prasad Sircar {!) and Baikaniu Nath Roy y . 

Thahur Debendrao Nath Sahi (2). The language of section 
170, which prohibits the application of section 278, Civil Pro
cedure Code, to the case of a holding attached in execution of 
a decree for arrears thereon, also shows that it can have no 
application m the present case, as neither of the two holdings 
can be said to have been attached in execution of a decree for 
its own arrears only; each liolding was attached in execution 
of a decree not only for its own arrears but also for arrears due 
for the other,

Badu Nalini Ranjan Ghatterjee, for the opposite party. ■ 
The cases cited by the other side do not apply to the facts of 
the present case. There has been no sale yet nor any pro
ceedings taken for sale of the two holdings. They have been 
merely attached. The cases of Hridaymth Das Ohowdhry

(1) (1907) I. L. R. 34 Gal 298 ;
11 C. W. N. 497.

(2) (1906) 11 0. W. N. 076.
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V. Krishna Prasad Sircar (I) and Nmuki Lai w Stidhit
CJiaran Khan (2) go to slio'U' tiiat a decree for rent obtained in 
respect of several lioldiiigs is a valid decree under the Beiigai 
Tenancy Act. Section 170 of tlie Act barsi a elaiiii to tlie liolil- 
iiigs attaclied under such a decree. The qaestioii wlietlicr tlie 
two lioldiiigs be sold iiiidex siicli a decree under the special 
procedure laid down in tlie Betigal ’{"eiiancy Ac3t, does not 
arise at tiiis stage.
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Doss J. This is a Rule calling upon the oppof îte party 
to show cause why the order of the Muiisit’ of I'kuikura, dated 
the 25th January 1909, should not be set aside.

It -appears that the opposite party who were the plaintiffs 
in the Court below lirouglit a suit along -witii the pro forma 
defendants j who were their co-sharers, for arrears of rent due 
on two holdings. Tixese pro forma defendants upon their re
fusing to Join the otlierpiaiiitiffs in the suit were subsequently 
transposed to the category of defendants. The decree which 
the plaintiff obtained was one for a share of the rent due to 
them alone. In the execution of that decree, the two holdings 
were attached. Thereupon, the petitioner preferred a claim 
under section 278 of the Civil Procedure Code. The opposite 
partyT obiected that the claim was barred under section 170 
of the Bengal Tenancy Act. The Court, below has given effect 
to that objection.

I am of opinion that the order of the Munsif ca-nnot be 
sustained.

Section 170 is one of the sections in Qiapter XIV of the 
Bengal Tenancy Act, and it cannot, therefore, apply to any 
case in which the decree is not of such a nature as is contem
plated in that Ciiapter. The decree in this case, as I have 
already said, was for arrears of rent due in respect of two 
holdings. Therefore, when either of the two. holdings, was 
attached, it was attached in execution of a decree passed not 
only for arrears due on one of the two holdings but also for

(1) (1907) I. L. R. 34 Cal. 298 ;
l i e .  W. N. 497-

m u m )  1 a  l. .i. 96.
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arrears due on the other lioiciiiig. It follows liliat section 170 
of the Bengal Toiiancy Act ciinnot apply to tiiis case.

This view gaiiis support from the ratio decidendi of the 
ludgiaents in the case of Hridmjiuith Das Ohowdhnj y. 
Krishna Prasad 8ircar {I) and in that of Baikmita Nath Roij 
V . Thakur Debendra Nath SaJil (2).

The order of the Court beiovv is, therefore, set aside and 
this E.iiie is made absolute with costs.
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R ic il\ e d so n  j . I agi’ee.
s. O. 0. Eule absolute.

( 1) (1907) I. L. R .  U  C a I c .  2i)S ; (2) (1906) 11 C. W ,  X. 67<>.
11 C. W. N. 4U7.

APPELLATE CIVIL.

1009
March SO,

Before Mr. Justice MooL-erjee. and Mr. Justice Carnduff.

JAGON mm MARWARI 

MAHADEO PROSAD SAHU.*

Minor—(Joniraci icitli Minor—Benefit of Minor—Wlmi are ‘ Necessaries”— 
Wedding Prcmits—Guardian , Discharge or Death of—Majority Act {IK of 
lS7t5) 8. 3,—Guardians and Wards Act {V lll of 1S90) s. 52.

Wliere a. guardian has onee been validly appointed or declai-ed, the 
minority does not cease till the attainment of 2 1  years by the ward, and it is 
immaterial whether the guardian dies or is removed, or otherwise ceases to act 

Miidra ProlmJi Misscr x. Bkola Nat'h MuMierjee (1 ), Khwahisk Mi v» 
Smjii Prmad Singh (2), Qordhandas v. Flarimlnhhdas (3) and Gopal Ckmder 
Bme V. Gonesh Chunder Srermni (4) referred to.

Fntesri v. Champa Lai (5) dissented from.

* Appeal from Appellate Decree, No. 1334 of 1907, from a decree of B. L. 
Boiss, Distriefc Judge of Mozaffarpnr, dated March 27, 1907, affirming the 
decree of Puma Chandra Cl'.owdburi, Subordinate Judge of Mozaffarpur, 
dated Dec. 23, 1906.

( 1) (1886) I. L. R, 12  Calc. 613. (3) (1896) I. L, R. 21 Bom, 281.
(2) (1881) I. L. R. 3 All. 598. (4) {1905) 4 C. L. J. 1

(3) (1891) 11 AIL W. N. 118,


