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APPELLATE CIVIL.

Bifm'i Mr. Justice Mo'jkurjee and Mr. Jmtice Oarndaff.

]909 MACK.EXZIE
IMmh 9.

NARSIXGH 1SAHAI.̂ =

Partition— Appeal— Prdiniinari/ Decree— Final Decree—App&al against pre- 
Vminmy dccree aj ter final decree, legality oj— Civil Procedure Code {Act X i  I’ 
of 1SS2) s. 562~Practice.

Where in a partition suit a final deerec! had been made and an appeal Wtts 
preferred ngn-inst the preliminary deertse <}uly ;—

Held, that it was not open to the uppellant to challenge the correetness. 
of tliQ prelimiiia.ry donree without preferring an appeal against the final decrea.

Mm lhu iSudan Sen x. Kam ini Kanta Sen (1) rc't’erred to. Baikimta Nath 
D ey  V. Nanum SaUimdla Bahadur (2) followed.

Uman Kimwari v. Jarhandhan (3). Sheo Nath Singh v. Bam Din Singh (4) 
not followed.

A ppeal from a preliminary decree in a partition suit, by 
M. H. Mackenzie, executor to the estate of the late E. S 
Llewlieiiin, tiie defendant first party.

The plaintiffs broiiglit a suit for the partition and recovery 
of possession of zerait land and for mesne profits. The defend­
ant first party contested the suit on yarioiis grounds amongst 
others that the partition of zerait land only is not niaiutamable 
unless the entire mahal was partitioned. That the plaintiffvS 
are not entitled to mesne profits. The lower Court, on the 
authority of Kamki Prosad Singh v. Bhagbati Charan{5), 
held that the suit was maintainable, and passed a preliminary 
judgment and decree on the 11th and 16th of April 1907 re­
spectively, and a final decree on the 10th of July 1907.

The present appeal against the preliminary decree of the 
Subordinate Judge was filed on the 19th of July 1907,

* Appeal from Original Decree, KTo. 206 of 1907, against the decree o f  
Ambiea Cliaran Dutt, Subordinate Judge o f  Darbbanga, dated April 11,1909. 

<1) (1905) I. L. E. 32 Calc. 1033. (3) (1908) I. L. B. 30 All. 479.
(2) (1907) 6 C. L. J, 547. (4) (1895) I. L. E, 18 All. ID.

(5) Unreported.
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Bobu Jogesh Chandra Roy {Babu Alcshay Knmar Banerji 
with him), for the respondent, raised a preliminary objection 
that the right of appeal from an interlocutaiy order ceases mth 
the disposal of the suit, hence, where there was no appeal 
against the final decree, there could be no appeal against the 
preliminary decree ; Baikunta Nath Dey t . J^awab Salimulla 
Bakad'tir (I),

Bahn Samatul Chandra Dutt, for the appellant. By analogy?, 
the fact that a suit has been decided by a C!ourt of first instance 
in compliance with an order of remand made under section 
562 of the Code of Civil Procedure (Act XIV of 1882) is no 
bar to the filing of appeal from the order of remand or to the 
hearing of such an appeal : Uman K^mwari v. Jarhandhmi (2). 
See also Sheo Nath Singh v. Ram Din Singh (3).
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Mookekjeb a k b  Cabndtjfe' JJ. This is an appeal on 
behaK of the first party defendant in a suit for partition of 
joint property, and is directed against the preliminary decree 
made on the 11th April 1907.

A preliminary objection is taken to the hearing of the 
appeal on the ground that before the appeal was presented to 
this Court the final decree in the suit had been made by the 
Subordinate Judge on the 10th July 1907, and that conse­
quently it was not open to the appellant to challenge the 
correctness of the preliminary decree without preferring ^  
appeal against the final decree. In our opinion this conten­
tion is well founded and the appeal is incompetent.

The principle apphcable to cases of this description was 
laid down by this Court in Madhu SvdanSeny. Kamini Kanta 
Sen (4:) where it was ruled that the right of appeal from intex- 
locutary orders ceases with the disposal of the suit. That 
principle, in our opinion, is equally apphcable to cases of suits 
in which there is first a preliminary decree and, ultimately-, 
a final decree. That this principle, which was followed in

(1) (1S307) 6 a  L. J. 547.
(2) U808) I. L. R. 30 AU. 479>

(3) (1895) I. L. B. 18 AU. 19.
(4) (1905) I. L. B. 32 Calc. 1023.
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Baikimta Nath Dey v. Nawab Salimulla Bahadur (I), is appli­
cable to the case before us, admits of no controversy, and 
follows obviously from the apphcation of a simple test. If 
this appeal is heard on the merits and the preliminary judg­
ment of the Subordinate Judge set aside, what would be the 
position of the parties \ The final decree, which up to the pre­
sent moment has not been questioned by way of appeal, would 
still stand, and that decree would entitle the plaintiff to eject 
the appellant. If the appeal is heard and decided in favour 
of the appellant, in order to giv  ̂him any relief, the final decree 
against which no appeal has been preferred would have to be 
indirectly set aside. It is difficult to appreciate how such a 
State of things could possibly have been contemplated by the 
Legislature. Nor does any question of hardship arise, for, 
on the ISth July 1907, when the appeal now under considera- 
ation was presented to this Court, it was open to the appellant 
to prefer an appeal against the final decree which had been 
made nine days previously. It is needless for our present 
purposes to consider, under what circumstances no appeal 
was filed against the final decree. The fact remains that up 
to the present time the final decree has not been challenged. 
We must take it, therefore, that on the 10t.h July 1907, as soon 
as the final decree was made, the appellant lost his right to 
prefer an appeal to this Court against the preliminary decree 
of the 11th April 1907.

Our attention was invited to the decision of a Full Bench 
of the Allahabad High Court in Urmn Kunwari v, Jarhan- 
clhan (2), in which it was ruled that the fact that a suit has been 
decided by the Court of first instance in compliance with an 
order of remand made under section 562 of the Code of Civil 
Procedure is no bar to the filing of an appeal from the order of 
remand or to the hearing of such an appeal. After considera­
tion of this decision, we adhere to the view taken by this Court 
in the cases previously mentioned. We observe that one of the 
reasons given by the learned Judges of the Allahabad High Court 
is that if an appeal is not preferred against an order of remand,

(1) (1907 ) 6 C. L, J. 547 (2) (1908) I. L. B. 30 All. 479,




