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Before Mr. Justice Stephen and Mr. Justice Vincent.

SRIMOHAN JHA
V.

BRIJBEHARY MISSER.*

Hindu Law— Alienation—Legal Necessity— Hindu Baughier's right to aiienate
property— Onus of Proof— Sradh Ceremony— Oovernment Bevenue— Succes­
sion Certificate, Costs of— Property sold for Arrears of Road-cess, recovery oj.

A Hindu widow died leaving her s\ir\riving a daughter as liffi-tenant to the 
estate of her deceased husband which was in involved circumstances. The 
daughter executed a kobala and a mortgage of the properties, and out of the 
moneys thereby obtained she paid for the sradh ceremony of her mother, 
the Government revenue, the costs of a succession certificate and a rent 
decree. She also executed another mortgage and used the money obtained 
to recover the property sold for arrears of road-oess. In a suit brought by the 
reversionary heir after the death of the life-tenaiit to set aside the kobala and 
the mortgages as having been made by the Ufe-tenant in exc^s of her power 
of alienation:—

Held, that it was for the defendant to show that these alienations had been 
made for legal necessity.

Held, further, that the expenses of the sradh ceremony, the payment 
of the Government revenue, the costs of the succession certificate and the 
pajTnent of the rent decree were made for legal necessity; but that the 
payment of money to recover the property sold for arrears of road-cess was 
not so made.

Raj Chandra Deb Biswas V. Sheeshoo Bam Deb (1), Shehaat Hosain v. Saai 
Kar (2), Mahanund Chuckerbutty v. Banimadhub Ohatterjee (3), Bupram 
Namasudra v. lawar Namaaudra (4) approved.

Braja Lai Sen v. Jiban Krishna Roy (5) distinguished.

Second  A ppeal by Sri Mohan Jha, the plainti£E.
This appeal arises out of a suit brought by the plaintiff 

as reversionary heir seeking to have the alienations, made by 
the previous life-tenant, set aside and to recover possession of

* Appeal from Appellate Decree, No. 1433 of 1907, against the decree oE 
H. E. Ransom, District Judge of Darbhanga, dated April 15, 1907, confirm 
ing the decree of Ambiea Charan Dutt, Additional Subordinate Judge of 
Darbhanga, dated Jan. 31, 1907.

(1) (1867) 7 W. R. 146. (3) (1896) I. L. R. 24 Calc. 27.
(2) (1892) I. L. R. 19 Calc. 783. (4) (1902) 6 C. W. N. 302.

(5) (1898) I. L. R. 26 Calc. 285.
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properties an«i surplus saie-proceeds on establishment of title 
on a declaration that the i.ransferee lias acquired no right by 
the alienations. The facts are briefly as follows :—

A Hind,ii widow died leaving her surviving a daughter as 
life-tenaiit to the estate of her deceased husband, one Har- 
nandan Jha. In consequence of the involved circumstances 
of the estate of her father, the daughter executed a kobala and 
sold a portion of it in order to raise money to enable her to pay 
tlie expenses of her mother’s sradJi, the Government revenue 
and the costs of taking out a succession certificate of her 
father’s property, and mortgaged the rest of the properties 
by two usufructuaiy bonds in order to enable her to meet 
the expenses of opposing an execution case and of recovering 
cert'ain property which had been sold for arrears of road-cess. 
After the execution of the above-mentioned kohala and mort­
gages , the daughter died and the plaintiff as the next revereion- 
ary heir became entitled to the estate of Harnandan Jha, 
The plaintiff, thereupon, instituted the suit to set aside the 
alienations and to recover possession of the properties- Both 
the original Court and the lower Appellate Court dismissed 
the suit, and the plaintiff now appealed to the High Court,

Babu Golap Cfiandm Sircar {Balm BuUeo Narain Singh 
with him), for the appellant. The amounts of Government 
dues, the costs of succession certificate of the father̂ s property 
and the payment of the rent decrees and of the amount for 
recovery of certain property sold in execution of road-cess are 
all personal debts and the estate cannot be charged with them. 
As regards the sradh expenses which amounted to Bs. 1,700, the 
judgment in JRaj Ofiunder Deb Biswas v. Sheeshoo Bam DA  (1), 
which is at variance with the head note, makes these expenses 
a legal n e c e s s it jr . My contention is not whether these expenses 
are a valid charge, but whether the daughter was Justified in 
inem̂ ring them when the estate was so heavily involved.

In order to make this estate liable for arrears of rent due 
after the death of the father, it must be shown that the debts 
were contracted as of necessity or under such circujnstanoee

{1}(1867) 7 w . 146,



as to make the whole estate liable and not mere!y the inteiest 1909

in it of tlie person who contracted them. The moneys could Shimohas
have been borrowed and aft-erwarcls paid up out of the in- 
come : Moliima Ckimder Roy Ghoiirlhni t .  Rani Kishort Acharjee Bbmbeeary

Gkowdhry (1) and Bmja Led $en< v. Jiban Krwhua Eoy (‘2).
Tile amount due on account of eesses is only a personal 

debt: Shekaat Hosam v. Sasi liar  (3), Mtihamind CJiucherbiitty 
Y. Bmirtmdlmb dmUerjee (4), Mahomed Abdul Hai v. Gnjraj 
Saha-i (5), Bupm-m Namasudra x. Iswur Na.mtmiflra (fj) and 
Lachmi N am m  Singh v. Xand liiskore Lai (7).

The kohala and the mortgage bonds are not binding on 
the reversioner^s interest in the immoveable propeTty and 
the sale and conveyance which they purported to effect are 
in conseq[iience invalid : Giribala Dassi v. Srinath Chandra 
Singh (8). Finally, the reversioner has not to prove legal 
necessity. The whole onus is on the other party.

Bobu ShorasM Gharan MHra, for the respondent. In con­
sidering the question of the money spent for the various dues 
and expemes, the pressure on the estate and the fact that 
payments were made hond fide must be taken into consider­
ation. There were debts to be paid and the estate was very 
much involved and payments were made in the bond fide 
belief that they were rightly made. It was only the right, 
title and interest of the daughter that- were alienated, and it 
was done to meet the expenses which, as t«he \vo.n satisfied, 
were for, legal necessity. If there be moneys in hand from the 
income, the sums borrowed shall be paid back.

Stephen an d  V ihceht JJ. The suit out o! which .this 
appeal arises is brought in order that a kobala executed on the 
29th December 1877 and the usufructuary mortgage-bonds, 
dated the 23rd June 1891 and 8th August 1891, may be de­
clared null and void on the death of one Mnsammat Bisneshmi 
Bai.' She waa the tenant for life of the estate of her father

(1) (1875) 23 W. B. 174 (5) (1S93) I. L. E. 20 Calc. 82$.
(2) {1898} L L. B. 26 Orfc. 285. {6) (1902) 6 C. W. N. 302.
{3) (1802) I I *  R. 19 Oalci 7811 (?) (1902) I. L. R. 29 Oslo. SSI

(4) (1MS8) T. B . 24. Claln. S? ■ {IJJfmi IS d  W ; W. f « t
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who was tlie last full owner. The plaintiff is his reversionary 
heir, and he now sues to have the sales set aside as having been 
made by the lady in excess of her powders of alienation. It 
is for the defendant to show that these sales were made for 
legal necessity.

As regards the kodala of the 29tli December 1887, it was 
executed in the first place for the purpose of securing money 
for performing the sradJi ceremony of the mother of the tenant 
for life. It is admitted by the plaintiff that the lower Appel­
late Court is right in the view it takes of the decision in the 
case of Raj Chandra Deb Bisivas v. Sheeshoo Mam De5(l), 
and that the performance of the sradli ceremony of the mother 
is a legal necessity for which the tenant for life w'as Justified 
in charging the family property. A point has been raised 
before us that the amount iiismdli, viz., the sum of Rs. 1,700, 
is excessive. But this is a question which we cannot go into. 
Out of the balance of the money secured by the execution 
of the above-mentioned. Jcohola, Rs. 300 was spent in paying 
the Government revenue. We have no doubt at all that 
this also must be regarded as a legal necessity. It is admitted 
on both sides that the estate was exceedingly involved 
at the time, and there can be no doubt also that the life- 
tenant w’̂ as acting judiciously in raising funds for the purpose 
of paying the Government revenue. We are, therefore, of 
op’nion that it should be regarded as a legal necessity. 
Similarly the sum of Rs. 85 which waB raised in order to 
pay the costs of a succession certiiicate ŵas spent for a legal 
necessity, as the succession certificate was a document, with­
out which it ŵ ould have been impossible for the life-tenant 
to manage the estate.

Then come the tw'-o mortgage bonds. The deed of the 
23rd June 1891 was executed in order to raise the sum of 
Rs. 80 for paying a rent decree. It is argued before us tliafc 
this was a personal obligation only, and in support of this 
contention reference is made to the decision in the case of 
Braja Lai Sen v. Jihan KrislMia Hoy (2), That, however, is a

{ !)  (1867) 7 W. R. 146. (2) (1898) I. L. E. 26 Cate. 28S.
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very different case from the present one, as in that case certain 
co-sharers were suing the tenant for hfe, and it would not be 
in their power to affect the interest of the reversioner. In 
this case had the rent decree not been paid, the whole estate 
could have been placed in peril, and it was the duty of the 
Hfe-tenant, as a careful manager of the estate, to pay the rent 
decree. Under these circumstances, w'e agree WTith the lower 
Appellate Court in holding that this ŵas also a matter of legal 
necessity.

As regards the third document of the 8th August 1891, 
it was a mortgage executed for Es. 500. This money w'as used 
to recover the property which had been sold for arrears of 
road-cess apparently under the Public Demands Recovery Act. 
Authorities have been produced before us to show that the 
obligation to pay such a debt as this was a personal one, 
and decisions in the cases of Shelcaat Hosain v. Sasi Kar (1), 
Mahunund Chuckerhutty v. Banimadhuh GJiatterjee (2) and 
Rupram Namasudra v. Iswar Namasudra (3) seem to show 
that the point is one beyond dispute. It is argued before us 
by the learned pleader for the respondent that under the 
circumstances of the case, considering the pressure under 
which the estate was and considering the benefit which acr 
crued to the reversioner, it ought to be considered as a legal 
necessity. In view of the fact that this money was not used 
to stop the execution of a decree under the Pubhc Demands 
Recovery Act, we find it impossible to hold that this mon'ey 
was spent to meet a legal necessity. So far as the money is 
concerned we think that the appellant musb succeed.

The result is that this appeal must be allowed and the 
decree of the lower Appellate Court set aside so far as this
bond of the 8th August 1891 for the sum of Rs. 500 is con­
cerned. In other respects the decree of the lower Appellate 
Court will stand. The parties will be entitled to propor­
tionate costs throughout.
o. M. Appeal allowed in pari,

 ̂ 1) (1892) I. L. B. 19 Cŝ lc. 783. , (2) (1896) 1, L. R. 24 Calc. 27.
(3) (1902) 6 0. W. N. 308.
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