


74t*. CALCUTTA SERIES. [VOL.^XXXYI,

Basabat 
Au KHiUsr

1909 Tins iippt‘a.1 arose out of aii action by the plaintiffs to re
cover possession of a raiyati holding on declaration of title 
thereto. The defendant No, 2 had held a hf imi m iyati holding 
under the defendant No. I and she sold it to the plaintiffs by a 
registered kobala dated the 25th Cliait-ra, 1262 IlagJii. After 
their purchase the plaiiitilfs nerved a notice on the landlord 
as required by the provisions of the Bengal Tenancy Act, 
who also aeeefited rent from them. In 1903 the landlord 
{defendant No. 1) brought a suit against defendant No. 2, the 
original lessee, for arrears of rent and obtained au ex jmrte 
decree, and in execution of that decree he purchased the hold
ing at an auction sale on the 11th November 1903. The plaint
iffs alleged that thej  ̂were then dispossessed by the defendant 
No. 1, and hence the suit. The defendant No. 1, who contested 
the suit, pleaded that the i=iuit was barred by limitation and 
that the plaintitfs had no title to the disputed land. It 
appeared that̂  in the kmmi lease executed by defendant No. 2 
ill favour of defendant No. 1 there was a clause to the following 
etfeet—‘ ' You siiall not be able to dig pits and tanks or to 
transfer the land in any way without a letter from me to that 
€*t!eet.”

The Court of first instance founjl that the plaintiffs had 
established tlieir case and gave them a decree. It further 
found that the holding was a permanent and transferable 
one, and that defendant No, 2 was not restricted from 
alienating the same by reason of the fact that there was the 
aforesaid clause in the lease. On appeal by the defendant 
No. 1, the learned Subordinate Judge of Chittagong affirmed 
the decision of the firvSt Court.

The defendant No. 1 preferred a second appeal to the High 
Court, wiiich ŵas heard before Mr. Justice Brett sitting alone. 
The learned Judge relying upon the decision in the case of 
NilmadJiah SiMar v. Narattam SiMar (1), overruled the objec
tion of the appellant that the assignment was not operative 
at any rate as between the lessor and lessee, and affirmed the 
decisions of the Courts below.

(1) (1880) I. L. R. 17 Calc. 8§6.



Tiie defendant No. 1 tlwii prfĉ i'erred tiii  ̂ appeai under 1909
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dhimrij with him), for the appellant. Tiie ieuriied Judge 
wrong ill holding that the coveiiaiit is void- Section 10 of tiie 
Transter of Property Act does iiot apply, ass the coveiiaiit in the 
lease is not iii <j,bsolute restrahit of transfer. Moreover, the 
condition i.-? for the beiieht of the iandloi’d. Section 11 of tlie 
said Act has also 110 appMcatioii. -Sections 11 and l 5 ui' th,e 
Bengal Tenancy Act earmot destory rights created under a 
coveiiaiit. Section 11  of the Bengal Tenancy Act must be 
controlled by section 179 of the Act. Neither tiie Transfer 
of Property Act nor the Bengal Tenancy Act doe& iiiahe the 
covenant against as.signment void. If the transfer is not 
liiiidiiig upon the landlord the lestsce remains lial»ie lur rent, 
and .ill execution of rent decree against the le.ssee the tenure 
passes, and the purchaser gets tiie tennre. Tlie case of 
Pamituskri v. Vitkippa Slmnbaga [1) shows that after the trans
fer the landlord can proceed against his tenant. Section 60 
of the Bengal Tenancy Act creates a statutory charge on the 
tenure. Supposing that the condition in the present case is 
to be regarded merely as a condition which the leŝ see had to 
observe before transferring the holding, the principles laid 
down in Shepherd and Brown’s Transfer of Property Act, at 
page 509, dealing with section 108 would apply, and the ordi
nary remedy of a lessor in a ease of a breach of such a con
dition would be by a suit for injunction or for damages in the 
absence of a condition for re-entry.

B(Au DMrendra Lai Khastgir, ' for the respondent, was 
not called upon.

Jenkins C.J. a s i> M ookeejee J. This appeal arises out of 
a suit for possession of property. On the 20th of October 1881  ̂
a .permanent lease of the property in auit was executed by 
defendant No. 1 in favour of defendant No* 2, and in that leas©
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190ft wa.s a covenant in these terms :■— You {i.e.. the lessee) shall not 
be able to dig pits and tanks or to transfer the land in any waj 
■without a letter from me to that effect.”  There was, however, 
no right of re-entry reserved. On the 7th of April 1901, the 
lessee purported t<j astiigii her interest imder this lease to the 
plaintifi’. Apart from the covenant, which I have read, there 
ca,ii be no question tliiit the assignment was good, for all notices 
and formalities required by the Bengal Tena,ncy Act were 
given and observed. But it has been argued before us that 
the asBignmeiit was inoperative, at any rate as between the 
lessor and the lessee. The appeal hi the first instance eame 
before a learned Judge of this Court sitting alone, and he de
cided against the appellant’n (‘ontention on the ground that 
the covenant was void and, in support of that view, reliance 
was placed on a decision in the case of Nihnadhah Sikdar v. 
NaraU-ain Sikdar (1). We are not at present prepared to 
support the decision of the learned Judge on that ground; 
but we think the assignment was operative, notwithstanding 
the covenant. In support of this view may be cited the 
case of Williams v. Earle (2), where in reference to a similar 
covenant it was said by Mr. Justice Blackburn, as he then was, 
that “ though there is a covenant binding on the defendant 
not to assign, the assignment is nevertheless operative;’ ’ and, 
on that footing, damages were awarded in that suit. It has 
been conceded in the course of this case, and it is the view that 
has been adopted by the Madras High Court in the case of 
ParmnesJiri v. Vittappa. 81ianbaga (3), that a suit for damages 
would lie, and that involves the view that an assignment 
notwithstanding such a covenant would be operative. But 
if the assignment was operative, it necessarily follows that 
title did pass to the plaintiff and, if this be so, then the defend
ant No. 1 took nothing by his purchase in the execution pro
ceedings. On this ground, we think the decision of the learned 
Judge was correct. We, therefore, dismiss the appeal with costs.

Appeal dismissed,

(I) (1880) I. Jj. R. 17 Calc. 8*̂ 6. (2) (1868) L. B. 3 Q. B. 739.
(3) (1902) I. L. B. 2K Mad, 157


