


Vo l . x x x V i . ]  cA L ctit 'rA  s e r i e s . 605

settled to which the principal tenants agreed. The amount 
of land held by the various tenants was ascertained by survey, 
rental payable thereon were assessed by the zemindar, and 
finally some 2,000 tenants executed kahuliats which bound them 
to pay rent at the rates thus determined. After the execu
tion of these kahuliats whose execution had been preceded by 
the acceptance by theratyafoof receipts, and by their
signing fardis which showed the amount of, and the rates 
assessed upon, the lands held by thfem, rent appears to have 
been paid at the kabuliat rate for some years. But within two 
or three years previous to the institution of the suits, troubles 
again arose between the present landlord and his tenants, 
the tenants having ceased to pay rent, and apphed to Gov
ernment for a record-of-right. The Maharaja instituted these 
suits to realise rent on the basis of the kahuliats admittedly 
executed by them, alleging that these agreements were entered 
into by the tenants by way of settlement of disputes which 
had been up till then raging in the mahal between the plaint
iff’s predecessors and the raiyats, and with a view to 
render certain the amount of rent which each tenant was to 
pay in the future, and to avoid htigation. In short, the 
plaintifE alleged that there was a mere re-adjustment, but no 
enhancement of rent, and that therefore the claim must succeed.

The defendant contended, inter alia, that the kahuliats were 
executed by him under threat of oppression and duress, and that 
they were invalid under section 29 of the Bengal Tenancy Act.

The Munsif decreed the suits. On "appeal, the decision 
of the Munsif was reversed. The plaintiff thereupon preferred 
these second appeals.
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Dr. Bash Behary Ghose {Babu Pramatha Nath Sen and Babu 
Hemendra Nath Sen with him), for the appellant. The lease 
in question was the result of a settlement of disputes between 
the landlord and tenants in respect of rent and area. The 
so called enhancement was reaUy the price of the compromise 
and for the privilege of transferabiUty conferred. I could 
have ejected him. The agreement was not void, but only
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voidable. There was acquiescence for over 12 yeais, and he 
cannot question it now. The covenant is severable and I am 
entitled to enhancement up to 2 annas in the rupee : 8hm 
Sahoy Panday t\  Ham B adiia Roy (1). The later cases are not 
based on sound principle.

The Advoc-ate General {Hori’ble Mr. Sinha) and Bdbu Nalini- 
ranjan Chatterjee, for the respondent. The law on this point is 
settled: KristodJione Ghosa v. Brojo Gobindo Roy (2), Mothura 
Mohun Lahiri v. Mali Sarkar (3) and Prohat Chandra Ganga- 
padhya v. Chirag A li (4:).

Dr. Rash Behary Gkose, in reply.
Cur. adv. vuU.

Eam pini A.C.J. A5TD R y v e s  J. The two second appeals, 
No. 2388 and 2466, of 1906 are appeals against a decision of the 
District Judge of Murshidabad in suits for arrears of rent. 
The defendant is sued on the basis of two JcahuUats executed 
by him in favour of the plaintiff on the 18th October 1894, 
which he now repudiates on the grounds (i) that they were 
obtained from him by oppression and threats, and (ii) that they 
are illegal, being contrary to the provisions of section 29 of 
the Bengal Tenancy Act.

• Both the lower Courts have found that the JcahuUats were 
not extorted from the defendant by oppression or threats, 
but were executed voluntarily by him. But the lower Appel
late Court has held that the hahuliats are void, being contrary 
to the provisions of section 29 of Act VIII of 1885. It has been 
further held that the fact that the defendant has paid rent at 
the rate mentioned in the hahuliats for some time is immaterial, 
and that a decree which the plaintiff obtained against the 
defendant for the rent, which is the subject of dispute in the 
suit to which appeal No. 2466 relates, does not make the 
(question of the rate of rent payable res judicata.

The plaintiff now appeals. On hie behalf it has been urged
(i) that the hahuliats are legal, being executed in settle-

(1) (1891) I. L. R. 18 Calc. 333.
(2) (1897) I. L. B. 24 Calc, 896.

(3) (1898) I. L. R. 25 Calc. 781.
(4) (1906) I. L. R. 33 Calc. 607.
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menb of disputes wiiicli arose between the landlord and the 
defendant both as to the amount of rent payal.ile and tiie area 
of tiie defendant’s holdings ; (ii) that the eiilMiiiferaeiit' agT«?ed 
to in the kabuliais is only the price of the priTiif‘ge c»f trausfer- 
ling holdings without the coiiswitof the landlord eoiifc*rred h j  
the leases; (iii.) that the leases are not void, but Toidable. and 
that as the defendant has paid the rents stijiiiiated for in them 
for many years witiioiit oijjeetioii, he cannot now que.stion 
them ; (iv) that the leases are at least good to the extent of the 
eBhancement allowed by section 29 of the Act; aiid(v)tliat the 
onus of proving that the plaintiff is entitled to additional rent 
for additional land has been wrongly tlirown on the plaintiff. 
In appeal No. 2464, there is a further plea that the decree 
obtained by the plaintitf against the defendant oii the 16th 
January 1905 has the effect of res judicata.

It appears to us that the appeals must fail on the findings 
of fact arrived at by the District Judge. He has found that 
the rent payable by the defendant prior to the execution of 
the MhuUats was Es. 3-2 an,d that it now amounts to Rs. 63, 
and that consequently the MhuUats contravene the pro
visions of section 29 of the Act, He has further found that the 
defendant is now not in possession of more land than he origin
ally held, so that the enhancement of rent cannot be Justified 
under section 52, and finally, he has held that there was no 
dispute between the plaintiff and the defendant as to the rent 
and area of the defendant’s holdings in settlement of which 
the habuliats were executed.

It may be here explained that the provisions of section 26 
of the Tenancy Act have always been obnoxious to the land
lords of Bengal Soon after the passing of Act VIII of 1885, 
they endeavoured to evade them by entering into compromises 
with their tenants.' The ruling of this Court in the case of 
Bheo Sahoy Panday v. Bam JRachia Boy {I) gave some coun
tenance to this practice to which recent legislation m Act I of 
1907 (B.C.) is intended to put an end. But, however, aH 
this may be, the application of the ruling in SJm Sahoy
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Panday v. Bam Eacliia Roy (1) followed in Nath Smgh v. 
Damri Singh (2) to these cases is negatived by tlie finding 
of fact of the District Judge that there was no dispute 
between the plaintiff and the defendant, which the execution 
of the kahuliais now sued on, was Intended to settle. That 
being so, they must be illegal and cannot be given effect to.

The plea taken by the learned pleader for the appellant 
that the illegal enhancement of rent agreed to in the hahuMats 
was but the price of the privilege of transferability of the 
holdings conveyed by the leases cannot prevail, because (i) 
this plea was never raised in either of the lower Courts, (ii) 
it is not shown that the holdings were non-transferable before 
the execution of the kdbuliats, and (iii) it is not shown that 
there was any dispute between the parties as to the transfer
ability of the holdings in settlement of which the Icahuliats 
were executed.

It has been clearly held that the leases executed in con
travention of the provisions of section 29 of the Act are void, 
not voidable; Prohat Chandra Gangapadhya v, Chirag A li (3). 
Rent has been paid under them, in one case for about 11 years, 
but this does not make legal and operative an illegal and 
void contract.

It has also been held that a contract which is illegal and 
void as being contrary to the provisions of section 29 of the 
Act is not legal and operative to the extent of the enhance
ment allowed by the rent law : Kristodhone Ghom v. Brojo 
Qohindo Roy (4).

The onus of proving that the area of the land has not 
increased, has not, in our opinion, been improperly thrown 
on the plaintiff. We agree with the lower Court that when 
it is shown what the defendant's previous rent was, it is for the 
plaintiff to Justify the enhancement of rent now claimed, which 
is obviously in excess of the enhancement allowed by the Act.

We have carefully examined the ex parte decree relied on 
by the plaintiff in appeal No. 2466. It is merely a decree for a

(1) (1891) L L. R . 18 CaJc. 333.
(2) (1900) I. L. R. 28 Calc. 90.

(3) (1906) I. L, R. 33 Calc. 607.
(4) (1897) I. L. B. 24 Cate 895.




