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Before Mx. Justice. Shmfuddin and Mr, Jmtice Gox&.

DIN TARINI DEBI
V.

KRISHNA GOPAL BAGCHI.*
Will, mlidity of—Constrmtion of WiV-—Sambandha-nirnaya q atra, whether 

can operate as a loill.

A. sambandha-nirnaya paira (matrimonial arrangement dee:!) attested by 
two or more wtnesses devising property (in. favour of a person marrjang the 
daughter of the executant of the deed) to take effect after the death of the 
executant and his wife, if revocaMe, operates as a valid will of the executant.

Shumsool Hooda v. She.wuhram {I), Hurpurshad v. Sheo Dyal(2), Kalian 
Singh v. SanwalSingh (S), Haidar Ali v. Tasadduk Rastil Khan (4), Balbhaddar ; 
Singh v. SheonarainSingh (5), SiiaKoer v. DeonaihSahay {Q)QXid. Bam Moni 
Dasi V. Ram Qopal Shaha (7) referred to.

A p p e a l by Din Tarini Debi, the objector No. 2.
This appeal arose out of an application for tiie grant of 

Letters of Administration with a copy of the will aimexed 
alleged to have been executed by one Ram Chandra Talapatra 
in favour of one Krishna Gopal Bagchi, the applicant for the 
grant.

It appeared that the yomigest daughter of Ram Chandra 
was married to the petitioner, Krishna Gopal Bagchi, who 
was then not in good circumstances. The document in ques
tion, was executed some days before
the marriage and attested by three witnessess. The objec
tors alleged that the deed produced by the petitioner was 
not the genuine document executed by Ram Chandra; and. 
they further urged that it was merely an agreement or 
marriage contract and, therefore, it could not operate as a will.

* Appeal from Original Decree, No. 443 of 1906, against the decree ofS.N. 
Hnda, District Judge of Pabna and Bogra, dated Sept. 6, 1906.

(1) (1874) li. B. 2 I. A. 7. (4) (1890) I. L. R, 18 Oalc. 1 j
L. R. 17 L A. 82.

(2) (1876) L. E. 3 I. A. 269. (S) (1899) L. R. 261. A, 194.
(3) (1884) I. L. R. 7 AU. 163. (6) (1904) 8 C. W. 3ST. 614,

(7) (1908) 12 0, W. IT. m .

1908 
Dec. 2, 3,14.
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Tiie document was executed by Ram Chandra Talapatra 
on the 16th Sraban 1296 B.S., and ran as follows :—

“ Falutatiou to Prajapati (Lord of the creation).
(Mark of Rupee in Vermilion).

“  This anspicious deed of Sanibandha-nirnaya patra (deed of matrimonial 
arrangement) is executed as follows :—I settle the auspicioxis marriage of my 
daughter, Srimati Trailokya Tarini Debi, with Sriman Krishna Gopal Deb- 
Sarma B a g c h i ................................. The condition laid, down in that be
half is that the said Sriman Krishna Gopal shall permanently live in m j  
family dwelling house at Patul, maintaining the ceremonies in honour of the 
Deities and my ancestors ; and on the demise of me and of my legally mai'ried 
wife, he shall be entitled to, and be in possession of, all the moveable and 
immoveable properties left by n̂ e. It sliall now rest with me to make all 
rules for the ceremonies and I shall do all things . . . . . .  To this
effect I execute this patra named tlie auspicious Sambandha-nirnaya”

(Attested by— }
“  Harish Chandra Bhowmik i
Panchanan Sarma Talapatra >of Patul.”
Lakshmi Kantha Sarma Talapatra

The above document was in the shape of a letter and ad
dressed to one Ratanmoni Debi, an aunt of Krishna Gopal 
Bagchi.

The District Judge held that the document was a genuine 
one, and that as it was to take effect after the death of Ram 
Chandra and his wife, and as Ram Chandra had full power to 
alter or revoke it, the document was meant to be a will; and 
he accordingly granted Letters of Administration to the peti
tioner.

The objector No. 2 appealed to the High Court.

Bahu Dwarha Nath ChaJcravarti {Bdbu Rama Kanta Bhatta- 
charjee with him), for the appellant. The document, 
samhandha-mrnaya patra is not a will at all It was 
marked with vermilion to shew that it was merely a 
marriage contract, and was never intended to be a will. 
The signatures on the document were forged to give it an 
appearance of a testamentary disposition. The writer of the 
document refused to sign it. A sambandha-nimaya patra 
being merely a marriage contract, it can never operate

a wiU, A similar q̂ uestion wo.s decided in the Priv^



VOL. X X X V l.] CALCUTTA SERIES, 151

Council case of Bhoobun Moyee D&hia v. Rcim Kishore Aclmrj 
Ghowdhry (1). No testamentary disposition was intended 
by this document—both the name of the document and the 
occasion of its execution being opposed to such a supposi
tion It is submitted that the document is not legally 
proved, and it not being a testamentary disposition. Letters 
of Administration should not be granted in this case.

Babu Golap ChaiuLra SarJcar {Bobu Mohini Mokmi Chucher- 
hutty and Babu Debendra^Nath Bagchi with him), for the res
pondents. If there be a disposition of property to be carried 
into effect after the donor ̂'s death, it is a will. It is not necessary 
that the legatee should take possession of the property 
immediately at the death of the testator. In this case the 
wife has a hfe estate, and after her death the son-in-law 
is to get it. The following cases were referred to :—• 
Earn Moni JDasi v. Bam Gopal Shuha (2) Shumsool Hooda v. 
Shewuhram (3), HurpursJiad v. 8heo Dyal (4), Haidar Ali y . 

Tasadduk Rasul Khan (5), Balbliaddar Sirigh v. Sheo Narain 
Singh (6); and to Mayne’s Hindu Law, 7th Edition,para. 429. 
The wording of the document is quite clear accordiag to the 
provisions of the Succession Act. [Shari’uddin' J. Gould 
Bam Chandra alienate any portion of the property after the 
execution of the document, or revoke it 1] Yes, he could; 
and he did actually alienate a portion of the same in his 
lifetime.

Bahu Dwarlca Nath Ghakravarti^ in reply.
Gur adv. vult.

1908

Diir T aeiki 
D ebi 
t>.

K k ishsta
G o p a l

B a g c h i .

Sbcaee'uddif ahd Coxb JJ. This is an appeal against the
order of the District Judge of Pahna, dated the 6th of Sep
tember 1906, granting Letters of Administration with the will 
annexed to one Krishna Gopal Bagchi. The facts of the case

(1) (1865) 10 3Too. I. A. 279. ■ (4) (1876) L. B. 3 I. A. 259.
(2) (1908) 12 G. W , H. M2, (5) (1890) I. L. R. 18 Gala 1 ;
(3) (1874) L. R* 2 I. A. 7. Ia R. 17 L A. 82.

(6) (1899) I. L. B. 27 Calc. 344; L. E. 2S L A. 194



1908 are that one Bam Chandra Sarma Talapatra had four
Dm Tamni daughters and one son. The youngest daughter], was named 

V. Srimati Trailokhatarini Bevi. She was unmarried when a
certain document, which is Exhibit I in this case, was

Bagohu executed by the deceased Ram. Chandra Sarma Talapattra.
His other three daughters had ahready been married at the 
time, and were living with their respective husbands. Ex. 
No. 1, which is propounded by the petitioner as the will of 
the deceased Ram Chandra, was executed in 1296 when the de
ceased was about 60 years of age. Exhibit I is styled in the 
document itself a aambandJia-nirTiaya patra and is in the 
form of a letter addressed to Ratanmoni Debi, an aunt of 
Krishna Gopal Deb Sarma Bagchi. The expression 
samhandha-nirnaya <patra means a matrimonial arrangement 
deed. This letter informs the addressee that the writer 
has settled the mairiage of his daughter with Krishna 
Gopal on condition that Krishna G opal shall after the marriage 
hve in the writer’s family dwelling house at Patul, and 
that on the demise of the writer and his legally married 
wife, Krishna Gopal shall be entitled to, and be in posses
sion of, all the moveable and immoveable properties left by 
him.

The above document appears to have been attested by three 
witnesses, namely, Hurish Chundra Bhowmik, Panchanan 
Sarma Talapatra, and Lakshmi Kantha Sarma Talapatra. The 
first two are said to be dead and the last has been examined 
as a witness for the petitioner. The objectors to the appli
cation are three, namely, Peary Mohan (son of the first daugh
ter of Ram Chandra) Bin Tarini Bebi (his third daughter) 
andDebendraNarainMozumdar(a son of the second daughter). 
It is admitted by the objectors that Ram Chandra executed 
a samhavidJui-mrTiaya 'patra— â little before his youngest 
daughter’s marriage; but it is said that the document pro- 
pounded by the applicant is not the one that was so executed; 
affl.d that even assuming the document to he genuine, it can
not operate as a will. It is only the objector No. 2, namely, 
Bin Taxini Bebi, who now appeals to this Courts and the groimds
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taken before us are identically the same as were taken in her 1908 
petition of objection, dated 20th. of April, 1906. Din Tamni

Before dealing with, the proper interpretation of the deed 
in question, we will dispose of the appellant’s allegation that 
the document, Ex. I, is not the one that was executed by B a g c h i .  

Ram Chandra before his youngest dau ghter’s marriage. It 
is urged on behalf of the appellant that it is not customary 
for such a document to be attested by witnesses. This no 
doubt is true, but in this connection we must not lose sight 
of the fact that the intending bridegroom was a young man 
in poor circumstances, who expected to improve his pecuniary 
circumstances by his man'iage with the daughter of an old man, 
who was in possession of some properties. Witnesses say 
that it was Krishna Gopal himself who desired that the docu
ment should be attested by witnesses. We think that KrLhna 
Gopal’s anxiety to secm’e attestation of Witnesses was nothing 
but natural. That he should want to make his position pecu
niarily better by securing a deed, which could be used to his 
own benefit, is consistent with his poor and straitened cir
cumstances. He was in fact induced to marry jRam Chandra’s 
youngest daughter by the hope of getting all the properties 
that Ram Chandra might leave after his death. It is urged 
on behalf of the appellant that no witness attested the docu
ment that was really executed by Ram Chandra, and that 
the document propounded is not the document that was 
executed, in other words it is alleged that this is a forged 
document and that two dead men’s names have been forged 
as attesting witnesses. This document was executed in 1296, 
which corresponds to 1889 A. D. The application for Letters 
of Administration was made in 1906, that is to say, seventeen 
years after execution. Two of the witnesses are said to have 
died during this interval. It is evidently not at all impro
bable that two of them should die during this period. If this 
were a forged document, as’is alleged, it would have been the 
easiest thing possible to secure its attestation by three living 
persons instead of forging the names of two men, who are said 
to have died, thus weakening the case by having only one wit-
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1908̂  ness to attest the document. A forger always takes good
Din Tarini to remove all suspicions ; but here, if we accept the theory 

u. of forgery, we find the applicant relying on the slender testi-
mony of one single witness. If we are to accept the evidence

BAacHi. qI Lolit Mohan Talapatra, witness No. 2 for the objector, we
should have to find that the signature of Lakshmi Kantha Tala
patra has also been forged. This witness on seeing the deed 
in question says.—“ The signature in this deed is not that 
of Lakshmi Talapatra.”  But we find that Lakshmi Talapatra, 
witness No. 1 for the applicant, on seeing Exhibit No. I says 
“ This bears my signature.”  If Lakshmi Kantha Talapatra 
is a creature of the applicant and has given false evidence in 
attesting as his own a signature which is not his, it is sur
prising that, if he was prepared to go so far, he should hesitate 
to put his signature on the deed and attest it as his own.

We find from the evidence of Lolit Mohan, witness No. 2 
for the objector, that he is not prepared to swear that Earn 
Chandra’s signature on the deed is not genuine. He says that 
he has seen Ram Chandra sign his own name, but he adds 
“Tt is difficult for me to say whether it is Earn Chandrae's writ
ing or not/’ Although at another place he says “ I do not 
know whose signature it bears. It does not seem to me to be 
Ram Chandra’ s signature.”  The evasive manner in which 
he gave the above answers indicates the signature to be that of 
Ram Chandra’s. Lakshmi Kantha Talapatra, witness No. 1 for 
the applicant, who is one of the attesting witnesses and also 
Harish Bhowmik, also an attesting witness, were present at 
the marriage assembly—(vide deposition of Shama Charan 
Roy, witness No. 1 for the objector). These two men must 
be either relations or friends of the parties contracting the 
marriage, and it is not at all surprising that they should also 
be present at the time of the execution of Exhibit I and being 
present it is very likely that they should have been asked by 
Krishna Gopal to attest the dee'd. According to the appli
cant’s case, Exhibit I was written by Abhoya Cobinda 
Chuckerbutty, who has been examined by him and according 
to the obj eotor’s case the patra that was executed was written by
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Deaabiiiidhoo Chuckerbutty, who has not been examined by 190S 
the objector, as it is alleged that he is dead. It again appears Dxn̂ Tahiki 
from the evidence of Lolit Mohan Talapatra that at the time 
of the execution of the samhandha-nirnaya patra there were 
present Panohanau Talapatra  ̂and Harish Bliowmik along with 
some other people. When the presence of these two men at the 
time of the execntion of Exhibit I is admitted, there is no 
reason to suppose that they did not attest that document, 
when so asked. For the above reasons, we are of opinion that 
Exhibit I is the document that was executed as sambandlia- 
nirnvbycb patm by Ram Chandra.

The next point urged is that, conceding Exhibit I to be 
the patra executed by the deceased, it cannot operate as a will.

The definition of the expression “ Will,*’ as given in the 
Probate and Administration Act (V of 1881) and the Indian 
Succession Act, Xof 1865, is “ the legal declarations of the 
intentions of the testator with respect to his property, which he 
desires to be carried into effect after his death.”

The important passage in Exhibit I, which corresponds 
with the above definition, is “ and on the demise of me, and 
of my legally married wife he (Krishna Gopal) shall be entitled 
to, and be in possession of all the moveable and immoveable 
properties left by me.*̂  The above passage is a clear indica
tion of the wishes of Bam Chandra with regard to such of his 
properties as may be left by him. It is contended on behalf 
of the apphcant that Exhibit I is not in the form of a will, 
and that the form indicates that the document could not 
have been intended to be testamentary, and that the name of 
the document itself is against such a supposition. There is 
no doubt that the passage q[uoted above shows the testament
ary wishes of the deceased. According to a very learned 
authority on Hindu Law, the form of the will is immaterial,
Mayne on Hindu Law and * Usage). Petitions addressed to 
oSoials or answers to offi.cial enquiries have been, held to 
amount to wills: Shumsool Hooda v. 8hewukram (1)

(X) (1874) L. R. 2 I. A. 7,



B a g c h i .

1908 Hurpurshad v. Sheo Dyal (I), Kalian Singh v. Sanwal Singh (2),
Din Tabini Gaidar Ali v. Tasadduh Rasul Khan (3), Balhhaddar Singh v. 

D e b i
u. Sheonarain Singh (4).

KMSHKA - n r ™
G o p a i. No technical words are necessary for a wilL The rule of 

construction in a Hindu as in an English will, is to try and 
find out the meaning of the testator, taking the whole of the 
document .together, and to give effect to its meaning. In 
applying the above principle Courts of Justice in this country 
ought not to judge the language used by a Hindu, according 
to the artificial rules, which have been applied to the language 
of people, who live under a different system of law, and in a 
different state of society. In the case of Mam Moni Dasi v. 
Ram Qojpal Shaha (5), it was held that a document, which 
contains directions regarding the executant’s property after 
his death, which in certain circumstances may be revoked, is 
a will. A perusal of that case shows that the intentions 
of the testator in it were almost exactly the «ame as those 
of Ram Chandra in the present case. It was a case, in which 
the wishes of the testator were embodied in a document styled 
niampatra and ehrar. For the above reasons we hold that 
it is immaterial what the form of a document may be, but if 
it embodies the legal declarations of the intentions of the 
testator with respect to his property, which he desires tO’ be 
carried into effect after his death, it is a will We find that in 
this case the testator’s desires, with regard to his properties 
that may be left after his and his wife’s death, are fully ex
pressed in the passage in Ex. I quoted above.

It is important to note here that Exhibit I does not 
specify the properties bequeathed, it only says that Krishna 
Gopal will be entitled to anything that might be laft after 
the death of Bam Chandra and his wife. Ram Chandra could 
have dealt with the properties that he had in any manner 
he might have liked notwithatanding the execution of Exhibit

(1) (1876) L. R. 3 I. A. 269. (3) (1890) I. L. R. 18 Calc," 1 ;
(2) (1884) I. L. B. 7 All. 163. L. R. 17 I. A. 82.

(4) (1899) L, R. 261. A  194. (5) (1908 12 0, W. K  942,
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Queen-Mmpress v. Miitasaddi Lai (1), it was held that a person, 
against whom proceedings under Chapter VIII of the Code Hqpcroft 
of Criminal Procedure are being taken, is an accused person ” emperoe. 
within the meaning of section 437 of the Code. It appears 
from this case that the learned Judge, who tried it, followed 
Queen-Empress v. Mona Pm a  (2) and Jliojci Singh v. Queen- 
Empress (3).

If, therefore, the petitioner is an accused person, his case 
certainly comes under section 443 of the Criminal Procedure 
Code and, as a European British-born subject, is entitled 
to claim that he should be tried by a Justice of the Peace or a 

. District Magistrate or Presidency Magistrate, provided the 
Justice of the Peace is a Magistrate of the firî t class and a 
European British-born subject.

In the above circumstances we make the Rule absolute, 
and direct that the District Magistrate do transfer the case 
to any Magistrate competent to try the petitioner.

liuk ahsoluld.

Vo l . X X XV I.] g a l c u t t a  s e r ie s . les

E. H. M .

(I) (1898) 1. L. K. 21 All 107. (2) (1802) I. L. R. 1(3 Bum. Glil.
(3) (1896) I. L, R. 23 Gale. 493.


