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B e f o re  M r .  J u s t ic e  S t e f  k m  a n d  M r .  J u s t ic e  H o ln m o o d .

wm AG-ILUL HOSAIN
V.

DINO NATH DUTT.'*

Memasid— Fossession, suit for’—Civil Procedure Code (A ct X I V  o f 1882) ss  ̂561, 
666—Lower A$fellaie Court, fow er of, on remand.

The p lftin tiff’ s saifc fo r possession of certain  lands after d eterm instion of tlie  

bcandaxy between two estates was p a rtia lly  decreed by the M a n s if. T h e  defendant 

appealed, but tlie  plaiuti'S  did  not appeal n o r fil® any objection un d es. ssST 'i^Sl' 

o f the C iv il Procedure Code. The Suborc-inate Judge, on appeal, m odified the 

decree in  favour of the defeiidant. P la in tiff then appealed to the jB ig h  C ourt, and 

the case was remanded for t r ia l on a fre sh  investigatio n. The Subordinate Ju d g e  

a ite r a fre sh  enquiry passed a decree in  fa v o u r of the p la in tiff g iv in g  h im  m ore 

lands than w hat was g iven by the C ourt of first instance. O n second appeal b f  
the defendant s—

th at under the circum stances tbe Subordinate Judge had no potver to 

sw ard to the p la in tiff moi'e than w hat he recovered in  the M u n sif’s Coui't. 

M lc rm n jU  &ing% v . M tisa in i S e g a m {l)  distinguished.

S e c o n d  A p p e a l  by the defeadant, Syed Agilul Hosain.
The facts of the case axe briefly these. The plainti.&^ed 

the defendants -who are the proprietors of an adjoining estate for 
recovery of possession of certain lands after deterroiitation of the 
boundary between two estates. The Munsif partially decreed the 
BTiit. The defendant appealed, but the plaintilf neither appealed 
nor filed any objection against the decree of the Munsif.

The decree of the Munsif was modified by the lower Appel
late Court, and thereupon the plaintiff appealed to the ffigh 
Court which remanded the case and directed a fresh investiga- 
fcion to be made by the Civil Court Ameen by comparison of the 
maps of both the parties. After a fresh enquiry the Subordinate

•  Appeal from  A ppellate Decree, No. 2481 o f 1905, against the decree o ! A d liy a  

C liaadra C hakravarti, SuhordiKate Judge o f Sylhet, dated Sept. 1 , 1905, m o d ifyio g  

the decree o f Jadab Chandra Bhuttacharje© , M u n sif of H ab ig an j, dated Dec, 1 9 ,1 8 9 9 .

(1 )  (18 8 1) r .  L . R , 3 A ll. 643.



Juige passed a decree in faTOtir of th.6 plaintiff g i ^ g  Mm 1907 
more lands than He recoYered in the first Court. Against fclik 
decree tli© defendant appealed to the High Oonrt. Momm

DIKO k i«E
JSadu Barat Chandra Moy Qhoudhiry (for Mould 8hamsul Dfisp,

Budd), for the appellant  ̂ Bubioitted*that the Snhordiaate Judge 
had no power to giye a decree for more than ■what ■was giyen 
to the plaintiff by the Munsif when the plaintifi neither appealed 
nor submitted any objection under section 561 of the CiYii 
Procedure Code.

Bahu Alihil Bandhu Quha (for Bahu QoUnda Chandra Bu)^ 
for tihe respondent, submitted that it was not shown that any
thing more had been given, and eyen if anything more had been 
_^7en that did not vitiate the decree, as the High Gouxt by its 
order of remand directed a fresh enquiry to be made for the 
decision of the case, and the Subordinate Judge was, tkerefore, 
not restrioted from giving more on remand, if it were required in 
the ends of justice; and s. 561 of the Civil Procedure Code had 
no application to the present case: see Bikramjd Bingh y,
Htmini Begam{l).

f o i l .  XXXI?.l CALCUTTA SlEIfiS. Q§f

S t e p h e n  ak d  H olm w ood  JJ. This is an ejectment suit in 
which the first Court decreed the suit in favour of the plaintiff, 
Glig-of the defendants then appealed to the Subordinate Judge, 
who modified the decree of the fiist Court. The plaintifl then 
appealed to the High Couit which ordered that the case shotdd be 
remanded to the Court of the Subordinate Judge  ̂ and that an 
isqniry should be made by the Court Ameen to supplement the 
information which he had already derived from an inquiry based 
on the map produced by the plaintiff, by comparing the plaintifi^s 
map with that of the defendant. This was accordingly done, 
and a decree has now been passed by the Subordinate Judge* 
in favour of the plaintiff.

It is in the first place urged before us in second appeal from 
this dedsion, that the Judge has not come to a proper finding as 
to the irregularities alleged to exist in the Ameen’s report. This-

t(1) (1881) I. L. K. 3 AIL 64,8.
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1907 is entiiely a question of fact, Tke Judge had "before Mur'^&e
Aq̂ l report of the Ameea and coBsidered that it might safely 1)8
Bosmh relied on. On this no question of law arises that can be takentS« ^

DiHo N a x h  in second appeal.
DuOT. I e  the second place, it is argued that the result of the decree 

is to give to the plaintiff more than he recovered in the first 
Courfc. "Whether this is eo or not we cannot tell on the materials 
before us. It has been argued ,by the respondent that this is 
immaterial, because on the proceedings on remand the plaintiff 
may recover more than in fact he recovered from the first Court. 
Consequently, it follows that the amount that the plaintiff can 
recover in this suit is not restricted to the amount which he 
recovered in the first Court, and he has quoted the case of 
JBihramajit Singh y. Eumiui Begam{\) in favour of his coate^MoiT.  ̂
The two oases are distinguiAable. In  that ease the plaintiff 
appealed from ihe decision in the original suit ,* in this ease he 
accepted the judgment of the Munsif without appealing from 
it in any way. We, accordingly, hold that the Suboidinate
«Judge has no power to award to him more than he recovered in
the Munsif's Court. The Subordinate Judge ruust consider 
whether his decree has this effect, and if it has, it must be 
amended.

The appeal is so far allowed, and the case is remanded to 
the Subordinate Judge to be disposed of in accordance with^hs- 
directions given above.

As the p Jain tiff has sncceeded in the main point, - we allow 
him the costs of the investigatioii*

We make no order as to the costs of the appeal.

Appeal allowed; ease remanded,
(X) (18 8 1) I .  L . 11. 8 A ll. 643,


