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Before M>\ Justiee M itra and M r. Juxfh:?, Fletcher.

B E M I B H U S H A N  UOYa
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EMPEROR.^''

gedition— SmaraJ” —Invitemerd ti> seonre “  smaraf " —Securtfff fo r  good ie- 
Aastour— Sediiioas language at a -ptihlio nipetinfl— Crimintl Pro!-ednre CoSb 
(Aet F  0/1898} s. 108~Indian Feual Code (Act X L V  0/  1860) s. m A .

Thd fetm “  swaraj ”  does uufc necessarily aaean g-ovenimeat of the coxiutry to 
the exclnsion of the present Governaieiifc, but its  ordin'try aeceptatico is  horoe- 

m le  ”  undev tlie  G averuim 'ct.

'^ 'T h e  incitem ent of the uieiubera o£ a jia b lie  uieeting- to eserfc them selves to 

secure swaraj ”  does not umouut: to fch;} offenoe oE f-tditioii u iirie i's . 124A of the 
Penal Code, am! is eons&queusly not -A itlin  the purview  of a, 108 of the O riraiu al 

Froeedare Code.

Crim inal  E iflk.
T h e  petitioner was a zemindar and a pleader in practice at 

Khulna. He was appointed Cliairmaa of the jRecepfcion Com
mittee which had been formed to receive the delegates to the 
District Oonference proposed to be held in the town on the 25th 
and 26th Maj 1907. On the loth Maj the Distdot Magistrate 

'^f-Ehnlna iesaed an ex parte order nnder s. 144 of the Oriuiinal 
Procedure Code prohibiting the holding of the Conference, but 
he rescinded the same on an applioaiion made to him under s. 144,
ol. ('4) of the Code, and on the petitioner and others giving an 
assni ance that no breach of the peace would take place. The 
Conference was held on the dates fixed therefor, and speeches were 
made by the petitioner and oshers on the ooeasion.

It appeared that a junior Sub-Inspector of Police, Fazlur Baha- 
man, “was deputed to be present in the pandal at the sitting of the 
Conference, and that he took notes of the proceedings. On the 
29th of May, the Sub-Inspector in charge of the police-station 
submitted a report of the speeches made at the Conference, based

~ Criminal Revision No. 880 o£ 1907, agidnsfc the order passed by A. Abmad,
D is t fic t ^ t t a fe a t e n a fi-S liiik a , dated J t ily  1 5 ,1 8 0 ? ,
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on the memorandum prepared by Fazlur Eahaman from Ms notes 
■wHch, it was alleged, be kad aftexwaxds destroyed. Upon receipt 
of the said police report the District Magistrate directed pro
ceedings nnder s. 108 of tlie Ciiminal Procedure Code to be 
instituted against tlie petitioner and two other members of the 
Eeception Oommittee, and notices in terms set out in the judg
ment of the High Court were duly served on the parties.

On the 3rd June 1907 the Magistrate discharged the latter, 
and proceeded with the ease against the petitioner alooe, and hy 
his order, dated the 16th July, directed him to execute a bond to 
be of good behaviour for oae year in the sum of Bs, 5,000 with 
two sureties each in the like amount.

The petitioner then moved the High Court and obtained the 
present Eule.

Mr. Jaolmn {Mr, K, N. Ghaudhuri and Bahu Narendra Kumar 
Bose with him), for the petitioner. There was no legal evidence 
before the Court of the actual words used in the petitioner's 
speech, as the Sub-Inspector admitted that he had drawn up a 
memorandum frt>m his notes wiiioh he had destroyed. Section 
108 of the Criminal Procedure Code, section I24A of the I^enal 
Code, and Reg. v. Biirm{l) were referred to.

The Diiputy Legal Mimimbanoer {Mr. Boufjlas White), for the 
Crown. The law of sedition in India was clearly explained in 
cases: Queen-Empres  ̂ v. Bat Gangadhar TUak[%) and Quern- 
Btnprm v. Ramchandra 'Narnyan[Z). He proceeded te—fefer to 
the summing up of Strachey J. in the former ease:

_FijETchbe J. Does he not go too far in saying that disaffec
tion mt̂ ans want o! aifeotion?]

He follows Sir Comer Petheram in Queen-Mmpress v. Jogendra 
Chindm’ Bose{i). I  do not lay stress on the words set out in the 
notice as to “  the present year being very auspicious for the 
Inauguration of the meeting,”  but the exhortation to eeouro 
“ independent government ” amounts to sedition. There was an 
incitement to attain “ stcaraj ”  at any sacrifice. This was an 
inducement to public disorder.

(1) (1886) 16 Cox C. 0. 355, 859. (3) (1897) I. L. E. 22 Bom. 162.
{2) (189?) I. h .  K. 32 Bom. 212, 528. (4) (1891) I. L . R. 19  0alci 8S.
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[M itea J. Wbat is the meaniDg of &wamj f
Yotir LordsMp can say tliat better than myself, 1)111 I iiadef- 

■stand it means the removal of the British Govemineat.
_ M it r a  J .  I f th a t b e  its  m e a n in g , tb en  no e d ito r  or writer 

here is s a f e ; i t  ca m io t m e a a  tliat. “ F l u t c h e e  J, If i t  means &© 

’Colonial f o r m  of g oY ern m ea tj it is a le g it im a te  a sp ixa tion  o f  tliQ 
.people.]

If it meaBS participation in tbe gorerament of tlie  c o u n tr y  

by t i e  natives of India, t h e y  h a v e  th a t a lread y . They are in the 
Legislative Ooimoils a n d  in every department ol G-overnment.

Mr, Jachson. The literal meaning of the'word ^̂ swaraj'̂  is 
self-government ” — ”  means and râ  ”  means
governoient.^’ Mr. Naoroji initiated the ‘word in his speech, as 

iKmdent of the last * National Congress.’
^Miiba j . SpeakiDg for myself, I  can say that the 'word 

was used by Mr. Naoroji in the sense of “ self-government,”  
and is being translated in Bengali in the same sense.̂
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Mite A ahd P l e t c h e r  JJ. The petitioner lias been bound 
■down under seotion 108 of fhe Code of Criminal Procedure in 
'th.e sum of rupees five thousand, with two sureties each in like 
®nn, to be of good behaviour for one year.

Tlie charges against the petitioner are contained in the notioe 
issued under Bectiou 108 of the Code of Criminal Procedurej 
which, is this :—“  Whereas from th.e police report it has been 
made to appear before me that you, Beni Bhushan Soy, on Satur- 
day, the 25th May, read out a •written speech as President of the 
.Beeeption Oommittee of a meeting held at the Hindu Bharma- 
Sabha within the Khulna town, on the aforesaid date, in the 
-eouise of which you referred to the present year as being rery 
auspioious fox the inauguration of the meeting, as it was Ihe 
■fiftieth anniversary of the Indian Mutiny, when there was an 
attempt of thie natives of India to regain their country which was 
almost successful, and you incited the members of the meeting 

themselves to secure an independent goyemment and 
^ou, tliF'^m^-S^iBhushan Boy^ thereby disseminated seditious



994 c a l c o t t a  s e r i e s . [VO L, X X X IV .

190̂ /
B en i

BsxrSHAir
Eox

«.
Empskoe.

matters, the pu'blioation of which is punisliaMe under seotion. 
12iA, you are hereby req̂ uired to show cause, on or before the 
30th June 1907, why you should not he ordered to execute a 
bond for five thousand rupees with two sureties each in like sum 
for good behayiour for one year, under section 108 of the Code 
of Oriminal Procedure.”

Evidence was goaa into on the question as to what were the 
exact words of the speech of the petitioner which would bring the 
case within the words considered to be seditious and referred to 
in the notice.

The first and the principal witness examined was J’azlur 
Eahaman, a Sab-Iuspector of Police. He took down certain 
notes 0 ? the speech at the meeting, but he destroyed the notes 
and produced in Court a memorandum made by himself frorojhe- 
nofces he had taken down. The exact words used by the peti- 
tioner in his speech cannot, therefore, he ascertained, but the 
District Magistrate of Khulna has found that the words used are 
substantially the same as given in the notice. Looking, howeYer, 
to the substance only and not the exact words, there is nothing 
which would bring the câ e within section 124A. of the Indian 
Penal Code, and, therefore, section 108 of the Code of Criminal 
Proceilure. The Deputy Legal Eeraembranoer, on behalf of the 
Crown, has conceded that there is nothing in the words “  that the 
present year is very auspicious for the inauguration of the 
meeting, as it is the fiftieth anniversary of the Indian MpSny ”  
which may be held to be seditious, but he 'relies„on th@_HiSe of the 
words “  independent government ”  in the next clause. The word 
which, it is said, was actually used is “ ”  {mamj). The
words “  independent government ”  were not used, and it does not 
appear from the evidence of the witness Fazlur that the petitiouer 
in his speech said that the people should have “  independent 
government.”  The word swaraj  ̂ if it was used, does not neces
sarily mean government of the country to the exclusion of the* 
present Government, but its ordinary aoeeptanoe is “  home rule 
under the Government. The vernacular word lised, if literally 
translated, would mean sdf-tjovmment^ but self-government 
would not necessarily mean the exolusion of the present 
ment or independence. It may mean, as it is now well nnderstoodj.
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goYejnnieiit by the people tliemselyes under tbe King and under 
British Soveieigaty.

We are, therefore  ̂ of opinion that tliere is aotiiing in the 
charges, as stated in the notice, which would hrmg the case 
wifcbin section 108 of the Code of Criminal Procedure, We 
accordingly set aside the order of the District Magistrate of 
Khulna, dated the loth July 1907, and direct that the bonds, 
if any, executed by the petitioner and his sureties be cancelled.
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