
086 CALCUTTA SERIES. tVOL. X X X lV

CRIMINAL REVISION.

6.

Before Mr. Justice Mitfn and Mr, Judies Fletcher.

1907 ABINASH CHANDBA BHATTAOHARJEE
V.

EMPEEOR*

Conjiscation— I'orfeitttre— Sediiioa— Priniing Tress— Instrument wsed for the 
commisnion of ojferi ce— Diisposal of Property—  Criminal Procedure Code {A d  
V ofJS98), s. 517—Penal Code (Act X L V  of I860}, sb. 62, 224A.

The first p a rt of section 5 1 7  of the G rim in al Procedure Code refers to 

o f offtjnces re la tin g  to p ro per!y or docum eats, where the Conrfc dirocta, as in

cases of th e ft or crim in al ixiiEapproprialion or offences of a s im ila r d escrip tio n , 

th at the propertv stolen or m isapproj iia te d  he restorpd to its  owner.

The w ords “  w hich has been used fo r the com m ission of any offence ”  reFer to 

cases of the same nature, i.e.. to in strn in e iits lik e  gnna or swom s produced m  C o a rt. 

A  p rin tin g  press caonot be said  to h%i e been used fo r the com m ission o f eeditiOB, 

inasm uch as the offence cousista in  the puhucatiouj aud not the p rin tin g , the presq 

being oaly a  rem ote inetrutneut.

C r i m i n a i . R u l e .

The petitioner, Abinash Chandra Bhattaoharjee, was the 
proprietor of a. •printing psess called the “  Sadbana Press ”  lo c ^ d  
at No 176-2, Bow Bazar Street, One Bhupendra Nath Butt, 
the editor cf a weekly Bengali newspaper uamed the Yagantar*'  ̂
was eoQTioted on the 24th July 1907 by the Chief Prosidenoy 
Magistrate iinHer s. 124A of the Penal Code, in respeot of two 
Beditious articles puhlishid in its issue of the 16th June preceding^ 
and sentenced to rigorous imprisonment for one year. The 
Magistrate further passed the following order: “ It having been 
proved that the Sadhana Press has been used for the eommission 
of the offence, it is ordered that the press be ooDfiseated/^

On the 26th Juiy the petitioner filed an applioation alleging 
that he was the proprietor of the said press, aud praying for a

* C rim in a l fie visio n  No. 894 o f 1907, ag ain st the orders passed by D . K in g sio rS ^  

C h ie f Presidency M agistrate o£ C alcu tta , dated J u ly  24 and 29*



reconsideiation of the order of the 24th of July. The Magistrate,
after hearing the application, passed an order on the 29th July as Abibtash
follows:— Police to take possession of the property, pending
orders of the Appellate Court.”  In pursuance of this order, the
Police took possession of the press on the nest day. Empbbob.

In his petition to the Hi^h Court, the petitioner further 
alleged that the issue of the I6fch June, which formed the subject 
of the prosecution of Bhupendra Nath Dutt, -was not printed at 
his press, hut at the Keshah Pi ess, the prmfer and proprietor of 
■which were, in connection with the priuting- of the said issue, 
convicted under Act X X V  of 1867, end that the hloeks from 
which the seditious articles had been printed were seized and 
detained by the Police.

‘ 'The petitioner then obtained the present Rule on the following 
grounds;— (e) that the Sadhana Fress was not iiped for the commis
sion of the offence of which the said Bhupenc>ra Nath Dutt was 
oonvieted ; (ft) that the said orders of the 24th and 29th July did 
not come within the scope of s. 617 of the Criuijnal Procedure 
Codej (iii) that the Alagistrate in ordering the confiscation of the 
press had exceeded his jurisdiction ; and that the order of the 
24th July could not be passed W'ithout notice to the petitioner.

JMr. A- Chaudhuri [Baht Nurendra Nath Sett with him), for the 
petitioner. Seotiona 62, 121,122, 1‘26 and 127 of the renal Code 
provide for forfp-iture of propei ty, but e, 124A does not contain 
any such provision. Station 517 of the Criminal Procedure Code 
empowers the Magistrate to raske orders as to th® disposal of 
property ufed for the commission of an offence, but does n o t  

jubtify con6scation. It is loo rettiote to suggest that a press is 
an in.stTument for the commission < i  seditiLn. If a seditious 
meeting is held on the maidan, the Magietrate cannot confificate 
the land. Section 124A of the Penal Code makes the j erson 
who brings about hatred or contempt liable, but L o t  the pref̂ s.

The Officiating Standing Coansel {M\\ Gregory) for the Crown 
The words “  or which has been used for the commij^sion of aoy 
offence in cl. (1) of a. 617 of tbe Criminal Procedure Code refer 
to any LEstrument used towards the commission of an offence. If 
a press is necessary for the issue of printed sedition, it can fairly
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3,907 be argued that it is used for tke commission of the ofienoe. In- 
the case of printed libel the press is an essential thing, and isj.
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Abotash
CsATOBA therefore, used for th e oomioissioii o f the offence.

OBABJSH [ F l e t c h e r  J . referred to Jarip Qani t . Emperoril).^
V,

iHJBEOa.

M i t r a  a n d  F l e t c h b R j  J J . This is a Euie calliDg on the 
Chief Presidency Magistrate of Oaloutta to show cause why his 
order, dated the 24th July last, directing that the Sadhana Printing 
Press be confiscated, should not be set aside on grounds Nos. 1, 2j 
3 and 4 taken in the petition before us.

One Bhupendra Nath Diitt was prosecuted under section 124A, 
of the Indian Penal Oode lor the publication, ia the issue of 4kgr 
newspaper called Yuyantar of the 16th June 19Q7, of matters 
which, it was alleged, attempted to excite disaffection towards the 
Government of India. He was convicted on the 24th July, and 
was sentenced to rigorous imprisonment for one year. The 
Sadhana Printing Press which, it was alleged, was used for the 
purpose of the publication of the Yugantar of the 16th June, waa 
also directed by the said Magistrate to he confiscated. On the 
26th July, an application was made to the Chief Presidency 
Magistrate by tbe present petitioner for an order directing that 
the execution of the order of the 24th July for confiscation 
be suspended on the grounds that the press belonged to hied and 
not to Bhiapendra N”ath Dutt, and that it was not-roedr^for the 
publication of the Yugantar of the 16th June. Thereupon, the- 
possession of the Press was directed to be taken by the Police- 
pending the orders of this Court.

The present application has been made on the grounds— 
that the order was made without any notice to the petitioner, and. 
without any evidence showing that the Yugantar newspaper of 
the 16th June was printed in his press,* and, second̂  that the- 
Magistrate had no jurisdiction under section 517 of the Oode of 
Criminal Procedure to direct a confiscation.

The allegations of fact made in the sworn petition now before. 
US have not been traversed by any counter-aflSdavit, and^

(1) (1904) 8 C. W. N . 887.



■filiOTild deal witli tlia ease oa tbe footing that the petitioner is tli© igo? 
pioprietor of the Sadliaiia Printing Press, and it was not used 
for the puhlicatioa of the Yugantar of the 16t.li June, Tli« 
widence recorded in the case against Bhupendra Nath, 1b which CHi»?ai 
the petitioner was not a party, is not of much value. Emsiboi.

Without, howeTer, eat^ring into facts and upon the ground of 
■want of notice, we are of opinion that the order for coiifiseation is 
erroneous.

An order for confiscation of property can be made under 
•certain sections of the Indian Penal Code. Section 62 of that 
■Code deals with forfeiture of property or forfeiture of the rents 
and profits of moveahle or immoveahle property in respect of
■offenders piinishaHe with death, transportation or impiisonmeiit.
-Xt^ays:—“  Whenever any person shail be convicted of any offence 
for •which he shall be transported or sentenced to imprisonment 
ior a term of seven years or upwards, the Court may adjudge 
that the rents and profits of all his moveable and immoyeable 
■estate during the period of his transportation or imprisonment,
•shall be forfeited to Government.”  In the present ease, the 
accused Bhupendra Nath was convicted and imprisoned for one 
■year only, and section 62 has. therefore, no application.

Oonfisoation of property may be ordered when a conYiotion 
takes place either under section 121 or section 122 of the Penal 
Code, but there is nothing in section 124A which authorises a 
fiTagistrate to confisoate the property of an accused.

Section §17 of the Code of Oriminal Procedure, which is 
Telied on by Mr. Gregory on behalf of the Crown, refers to the 
disposal of any property or any dooumenfe which is pxoduoed 
before the Court, or in the cuetody of the Court, or regarding 
which any offeoce appears to have been committed. The last 
-words of the section may give some scope to the oonteiition of 
Mr. Gregory, namely, the words: which has been, used for
'the commission of any offence.”  The first part of the section 
appears to os, however, to have reference to oases of ofienoes 
relating to property ox relating todooaments, e.g.̂  where the Court 
directs, as in cases of theft or criminal misappropriation ox 

-rO#^es of similar description, that the property whioh is stolen 
m  mi^ep^e^Hsled. be restored to its owner. The last words of
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the seotiou most refer to cases of tlie same nature, i.e.̂  to instra- 
ments like guns or swords pmduced in Oourt The Magistrate 
has under seetion 517 power to give directions as to disposal of 
property or instruments prodnoed in Oourt, and not direct a 
forfeiture.

The Explanation to seotion 517 says tliat the term “  pro
perty ’ ’ in sub-section (ii of seotion 517 ‘^includes, in tlie case 
of properly regarding" wliich an offence appears to have been 
committed, not only saoh property as has been originally in the 
possession or under the contri)! of any party, but also any 
property into or for which the same may have been converted 
or exchanged, and anything acquired by such conversion or 
exchange, whether immediately or otherwise.” The reference is 
obviously to property stolen or appropriated by criminal mis .̂ 
appropriation or breach of trust, or offences of the same kind.

We are also of opinion that the press oonld not be said to 
have been used for the commission of the offence in the same way 
as a gixn, a sword or a dagger. The offence was publication and 
not printing, and the press is a remote instrument. "We accord
ingly set aside the order of the Chief Presidency Magistrate 
complained of, so far as they affect the present petitioner, and 
direct that the press be restored to him.

Uiih absolute.


