
VOL. XXXIV4 CALCUTTA SERIES. 891

ETJLL BENCH.

Before the lion  bU M r, B . F , Sam p ini, Acting Chief Jvstire, M r ."  Justice 
B fett, Mi', Justice Stephen, M r. Justice Woodrojfe and M r. Justice 
Mookerjee.

RAM NATH CHOWDHBT 190?
W<»i»

Juls 11.»EMPEBOE.

JBreach o f  the peace— Apprehended danger— Prohihifor^ order without express
limitation o f time—Legalitif o f the order— Criminal Procedure Code {A.ct
V o f 1898) St. 144 cl. (5 j, So5, ScJi. F, J ’o m . X X r .

A ll order under s. 144 of tLe C rim in al Procedure Code is not bad because it  

does not state that its  operation is confined to two m ontlis, or some shorter period, 

from  the m aking thereof. Unless there is  som ething in  the order which shows that 

it  was intended that it  should rem ain in  fo rce fo r more than two months^ 

it  m ust he jiresunied that the order is to be lim ited to two months as required by 

clause (5 ) of the section.
Qotam MaJiamad v. Bhuhan Mohan MuitraQ.), Mempi Singh v. Luchman 

Frosad{2), and Mdhu Eanjan Mazumdiir v% 'Rmnesh Chandra i2at(3) discussed.

Tlie petitioaeis, Earn Natb. Clio’wdbxy and Radlia Kjiskna 
Cliowdhry, were zemindars and money-lenders in the district of 
Dacear They desired to establish, a new Mt for cattle close to an 
old hat belonging to one Nan.ni|Khanum. The matter was reported 
to th© District Magistrate; and a first olass Deputy Magistrate of 
Oomilla, K. B. Chatterjee, duly empowered, passed an order under 
a. 144 of the Code of Criminal Procedure, on the 22nd D eoemher 
1905, in the following terrcs :—

UadST section 144, C rim in a l Procedure Code, the second party w ill be directed 

to abstain from holding the new Mts^ as I  consider, fro a i the Police xeport iuid  

other iJapers before me, that such direction is  lik e ljf to prevent obstniiition, annoy* 

ance, or in ju ry  or ris k  of such, to persons la w fu lly  employed, and also s  distnrbanc-® 

o£ the p a h lic  peace. T h is  order is  passed in  the presence o£ the p ’eaders )o£ bote 

the p arties.”

* lleferouce to a Full Bench in Criminal llevision No. 215 of 1907.

| Ifg 8 9 7 ) 2 C. W. N. 432. (2) (1902) 1 C. W. U. UO.
(3j (1906) 11 C. W. K . m
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1907 The order drawn up and served on the petitioners •was'̂ as
BahFaxh follow s;—
C'HOWDHIBY^ " I  orcler that you im m ediately on re ce ivin g  th is order sh a ll stop the said new

E m s b b OB. cattle-m arket.”

The petitioners ha-ving disobeyed the said order were put on 
their trial, with some of their sei"vants, before Baj Narain 
Banerjee, a Deputy Magistrate of Comilla, under s. 188 of the 
Penal Code in respect of the said order, and were conYicted on the 
14th September 1906 and sentenced, the first two to fines of Rs. 200 
each, and the rest to fines of Rs. 50 each. The petitioners 1 and 2 
filed an appeal, and the others a motion before the Sessions Judgo 
t)f Tipperah; but he upheld the oonvictions and sentences on 
the 15th December 1906. _ -

The petitioners then move^OEe~HigE^ouft and obtaiiied~i^ 
present Rule which came on for hearing before Stephen and 
C o s e  JJ. The (Question of the legality of the order by reason of 
the omission to limit thereia its force to two months or a shorter 
period having been raised, their Lordships referred it to a Full 
Bench for decision, in the following terms

“ The petitioners in  this ease have been convicted under section 188 o f the 

In d ian  Penal Code of disohedienee to a la w fu l order. The order is one made under 

section 144 of the C rim in a l Procedure Code, and the order-sheet o f the Magis* 

trate who made it  is  in  the follow ing term s •.—'‘ Under section 144 of the C rim in a l 

Procedure Cede, the second party ( i,  e,, the present p etitio ners) w ill be d irected  to

abstain from  holding the new ..................... T h is  order is  passed in  th^i„{)aa80g ^

of the pleaders of both the parties.’  The order was subsequently seW ed on the 

p etitioner in  the follow iug te rm s :~ ‘ I  order that you irdnasdiately on receiving th is 
order shall stop the said new cattle-m arket.'’

“  Oa the facts that have been found we have no doubt th at the order lia s  been 

disobeyed, whether we consider it  as contained in  the first or the second o f the above 

documents. The only question we have to consider is  w hether it  is le g a l. I t  has 
been argued before us that it  is  not le g al because it  comes w ith in  the term s o f the 

judgm ent in  Memjit Singh V. Luchnan Frosad{\'), sincej to quote the w ords of 

hat lodgm ent, ‘ it  is  not lim ited in  tim e, but on the face of it  purports to be o f 

the Datnre of a perpetual in ju n c tio n / The judgm ent in  JBidM JRanjan Mazum^av 
V. 'Rameslh C handra !R ai{2 ) is  to the same eifect-—and reference m ay also be made 

to the case of G-olam MmhamaA v . IB Jm lan M o h an M o itra iZ ').  The case before 

ifs seems to be ind istinguishable from  the cases we have m entioned. I t  is  sp e cia lly  

to be observed that the notice in  S,emjit Singh v . LuoTiman JProsad{1) showed that
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it  was made under section 144 o f the C rim in a l Procedure Code, and we do not eon. jgQ y
sid e r th a t the fa c t o f the order in  this case having  been made in  the presence of the Vsrwf

pleaders o f both parties makes any difference to its  le g a lity . The d ifficu lty  that we 

fe e l in  fo llo w in g  these cases is that the order before us seems to be in  complete con- 

fo rm ity w ith  Form  X X I in  Schedule V  to the C rim in a l Procedure Code and, there- EjtPEEO B , 

fore, to be sufficient w ith in  the m eaning o f section 555 o f the Code. The portion 

o f the Form  w hich applies to this case ia that w hich deals w ith p lacin g  eurth or 

stones on a p u b lic road.

“  The point th at we refer, therefore, is whether an order under section 144 o f 

the C rim in a l Procedure Code is bad because it  does not state that its  operation is 

confined to two months, or some shorter period, from  the m aking thereof. I f  it  is , 
the R u le  in  the present case should be made absolute and the convictions set aside.

I f  it  is not, the R u le  should be discharged and the convictions w ill sta n d /’

Bad If Upendra Lai Roy, for tke petitioners. The order is bad 
in law. Under cl. (5) of s. 144 of tlie Criminal Procedure Code 
ail' Older lias only force for two months from its date. This order 
b not limited, in time to two months, but purports, on the face of 
it, to be in. the nature of a perpetual injunction. It is, therefore, 
without jurisdiction : Bidlm Manjan Mammdar v, JRamesh Qhan- 
dra Memjit Singh v. Luehman Frosad (2), Qolam Mahamad
V, Bhuhan Mohan Moitra{S). The order being bad, the couyiotion 
under b. 188 of the Penal Code is unsustainable.

Mr. Caspersz and Bahu Jotindm Nath Ghose, for the opposite 
paxty, were not called upon.
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E a m p io t , A.O.J. The question referred to us is, whether an 
order under eeotion 144 of the Code of Criminal Procedure is 
bad because it does not state that its operation is confined to two 
months, or some shorter period, from the making thereof.

It appears to me that there can be no question as to the answer 
to be given to this inquiry. Under the provisions of clause (5) to 
section 144 of the Code of Criminal Procedure it is clear that an 
order under section 144 only enures for a period of two months, 
and, therefore, unless there is something in the order which shows 
that it is intended that the order should remain in force for more 
than, two months, it must be presumed that the order is to be 
limited to the period of two'months specified in the Code. There

11 C. W . N . 223. (3) (1903) 7 C. W . N. 140.
(3) (1897) 2  0. W . K . 422.



1907 is no necessity to state in the order that suck an o rd er  shall remairt
R a m ^ th ôToe for tw o  m on tlis  o n ly .
Chovtdhet Then, it is clear that the order in this case was passed in 
E meeeoe. accordance with Eorm X X I of Schedule Y  of the Code of 
Eampiki, Criminal Procedure, and, under section 655 of that Code, this is

A.c.J. suffieient. I  would, therefore, answer the question put to us in
the negative.

With this expression of opinion I would return the ease to the 
referring Bench to he disposed of.

Brett J. I agree.

Stephen J. I  agree.

■WcoDROTFE J. I  also agree.

Mookeejee J. The question referred to a Full Bench for 
decision is whether an order under section 144 of the Code of 
Criminal Procedure ia had because it does not state that its opera
tion is confined to two months, or some shorter period, from the- 
making thereof.

The learred vatil for the petitioners, who has appeared in 
support of the Buie, has Gontended that the question ought to 
answered in the affirniative. In support of this positlon.*^iance 
has been placed upon the cases of Golam Mahamad v. Bhutan 
Mohan MoHm(l), licmjit Singh v. Lmhman Prosad{2), and Bklhu 
Rmijan Maznmdar v. Enmesh Chandra As regards the-
first of these oases, it may he doubtful whether it really 
supports the contention of the petitioners, though in one passage- 
in the judgment reference is made to the fact that the order 
was indefinite as to time; hut how far this was the basis of 
the deoision of the Court may be a matter for controversy, The 
other two oases, however, broadly, affirm the proposition that an 
order under section 144 of the Code of Criminal Procedure is bad 
if it does not state the period of two months to which the
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operatioE of tlie order m confined; -the reason assigned is that
an order so framed is, in sub&tance, one for a perpetual injimction
and cOBjeqaeiitlj ultra vires. I  regrefc I  am unable to adopb as Caow»sax
well founded tlie view taken in tliese cases  ̂ and my reasons are Empkeob.
two-fold, In the first pLincj Form X X I  of Schedule Y  of tlie moosebjei
Code of Criminal Procedure, compliance wiih ■which is sufficient
■under section 5o5, >hows that it is not neeessar/ to define (he time
to which the operation of the orJer is to esiead In other -words,
if the inttniion is that the order shonhl operate -fur a shorter
period than two months, the Court ought to specify ihe term, hufc
if tbcre is no specification, by Tiituo of section 144 sab-seelion (-5),
the order operates for two months an<i no longer. In tho second
place, even if Form X X I of Schedule Y had not been [)rescr bed
by the Legislature, I think the same conclusion would follow
lisdepend'-'titly of sectian 55 3 of the Crimi-nal Proceduru Codo. It
is an elementary priuciple of construction, that where a judicial
order is to ho interpreted, such construction must, if possible, be
adopted as would make the order one in aceordance with law and
not an order such as the Court making it had no power to pass.
This principle which was adopted by the learned Judges of the 
Allahabad High Court in the ease of Amolak Ram v. Lachmi 
Barain{l)y and by a Division Bench of this Court in the case of 
Brojo L'd Mai Ghincdkury y. Tara Frmanna liJiati(tdidrji{2)  ̂
furnishes a complete answer to the contention of the petitioners.
I-|,.no time is specified, the reasonable presumption is that the 
Conxt intended to pass an order which, it 'W'as competent to pass 
andwMoh would operate for two months, and not to pass an 
order which would be beyond its statutory powers and con
sequently void.

In my opinion, therefore, the question referred to the Full 
Bench should be answered in the negative, and this case returned 
to tlie referring Bench for final disposal.

E. H . M.'
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