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FULL BENCH.

Before the How'ble Mr. R. F, Rampini, Acting Crief Justive, Mr." Justice
Brett, Mr, Justice Stephen, Mr. Justice TWoodroffe and Mr. Justice
AMookerjee.

RAM NATH CHOWDHRY
2

EMPEROR.*

Breach of the peace—dpprehended danger— Prohibifory order without express
limitation of time—Legality of the order—Criminal Procedure Code (det
¥ of I898) ss. 144 cl. (5), 555, Seh. F, Form X XL

An order under 8. 144 of the Criminal Procedure Code is not bad because it
dous not state that its operation is confined to two months, or some shorter period,
from the making thereof. Unless there is something in the order which shows that
it was intended that it should remain in force for more than two months,
it must be presumed that the order is to be limited to two months as required by
clause (5) of the section.

Golam AMahamad v. Bhuben Mohan Aeitra(l), Remjit Singh v. Zuchman
Prosad{2), and Bidhw Ranjen Mazumdaer v. Ramesh Chandra Rai(8) disemssed.

The petitioners, Ram Nath Chowdbry and Radha Krishna
,gliowdhry, were zemindars and money-lenders in the district of
Dacen.” They desired to establish a new Adf for cattle close to an
old Adt belonging to one NanoijKhanum. The matter was reported
to the District Magistrate ; and a first olass Deputy Magistrate of
Comilla, K. B. Chatterjee, duly empowered, passed an order under
8. 144 of the Code of Criminal Procedure, on the 22nd December
1905, in the following terms :—

# Under seetion 144, Criminal Procedure Code, the second party will be directed
to abstain from holdiny the new hits, as 1 cousider, from the Police report andg
other papers before me, that such direction is likely to prevent obstruction, aunoys
ance, or injury or risk of such, to persens lawfally employed, and also a disturbance

of the publie peace. This order is passed in the presence of the p’eadérs 'of bota
the parties.”

# Reference to o Full Bench in%(}rimina‘i Revision No. 215 of 1907.
WQ\EQJ) 2 0. W. N, 422, (2) (1902) 7C, W. N, 140,
(3) (1906) 11 (. W, N, 223,
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The order drawn up and served on the petitioners was ag
follows 1 —

“1 order that you immediately on receiving this order shall stop the said new
cattle-market,>

The petitioners having disobeyed the said order were put on
their trial, with some of their servants, before Raj Narain
Banerjee, a Deputy Magistrate of Comilla, under s. 188 of the
Penal Code in respect of the said order, and were convicted on the
14th September 1906 and sentenced, the first two to fines of Rs. 200
each, and the rest to fines of Rs. 50 each. The petitioners 1 and 2
filed an appeal, and the others a motion before the Sessions Judge
of Tipperah ; but he upheld the convictions and sentences on
the 15th December 1906, —

The petitioners then moved the High Court and obtaiited—ths™
present Rule which came on for hearing before StePrEN and
Coxe JJ. The question of the legality of the order by reason of
the omission to limit therein its force to two months or a shorfer
period having been raised, their Liordships referred it to a Full
Bench for decision, in the following terms :—

“The petitioners in this case have been convicted under section 188 of the
Indian Penal Code of disobedience to a lawful order. The order is one made under
section 144 of the Criminal Procedure Code, and the order-sheet of the Magis.
trate who made it is in the following terms: —‘Under section 144 of the Criminal
Procedure Ccde, the second party (i, e, the present petitioners) will be directed to
abstain from holding the new A4¢. , . . . This order is passed in the pzssefice
of the pleaders of both the parties’ The order was subsequently sexved on the
petitioner in the following terms:—*I order that you immediately on receiving this
order shall stop the sald new cattle-market.’

‘¢ On the facts that have been found we have no doubt that the order has been
disobeyed, whether we consider it as contained in the first or the second of the above
documents. The only question we have to consider is whether it is legel. It hag
been argued befure us that it is not legal because it comes within the terms of the
judgment in Remjit Singh v. Luchman Prosad(l), since, to quote the words of

hat judgment, ‘it is not limited in time, but on the face of it purports to be of
the nature of a perpetual injunction’ The judgment in Bidhv Ranjan Mazumdar
v, Bamesh Chandra Rai(2) is to the same effect~—and reference may also be made
to the case of Golam Mahamad v. Bhuban Mokan Moitra(3). The case before
Us seems to be indistinguishable from the cases we have mentioned. It is specially
to be observed that the notice in Remjit Singh v. Luchman Prosad(1) showed that

(3) (1897) 2 C. W. N. 422.
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it was made under section 144 of the Criminal Procedure Code, and we do not con.
sider that the faet of the order in this case having been made in the presence of the
pleaders of both parties makes any difference to its legality, The difficulty that we
feel in following these cases is that the order before us seems to be in complete con-
formity with Form XXI in Schedule V to the Criminal Procedure Code and, there
fore, to be sufficient within the meaning of section 555 of the Code. The portion

of the Form which applies to this case is that which deals with placing earth or
stones on a publie road.

“The point that we refer, therefore, is whether an order under section 144 of
the Criminal Procedure Code is bad because it does not state that its operation is
confined to two months, or some shorter period, from the making thereof, If it is,
the Rule in the present case should be made absolute and the convictions set aside.
If it is not, the Rule should be discharged and the convictions will stand.”

Babu Upendra Lal Roy, for the petitioners. The order is bad
in law. Under dl. (5) of s. 144 of the Criminal Procedure Code
ait order has only foree for two months from its date. This order
is nof limited in time to two months, but purports, on the face of
it, to be in the nature of a perpetual injunction. Itis, therefore,
without jurisdiction : Bidhu ZRanjan Masumdar v. Ramesh Chan-
dra Rai(L), Remgit Singh v. Luchman Prosad (2), Golum Mahamad
v. Bhubar MMohan Moitra(3). The order being bad, the conviction
under =, 188 of the Penal Code is unsustainable,

M. Casperss and Babu Jotindra Nath Ghose, for the opposite
party, were not called upon.

Raneint, A.CJ. The question referred to us is, whether an
order under section 144 of the Code of Criminal Procedure is
bad because it does not state that its operation is confined to two
months, or some shorter period, from the msking thereof.

It appears to me that there can he no question as to the answer
to be given to this inquiry. Under the provisions of clause (5) to
section 144 of the Code of Criminal Procedure it is clear that an
order under section 144 only emures for a period of two months,
and, therefore, unless there is something in the order which shows
that it is intended that the order should remain in force for more
than two months, it must be presumed that the order is fo be
limited to the period of two'months specified in the Code, There

{11908) 11 C. W. N. 223. (2) (1902) 7 C; W. N, 140.
(3) (1897) 2 C. W. N. 422,
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1907 18 no necessity to state in the order that such an order shall remain

Ran Narn 10 force for two months only.
CHO‘:”HBY Then, it is clear that the order in this case was passed in
Eueznor.  accordance with Form XXI of Schedule V of the Code of
Rawprw, Criminal Procedure, and, under section 555 of that Code, this is
A.0J.  gufficient. I would, therefore, answer the question put to uws in
the negative.
With this expression of opinion I would return the ease to the

referring Bench to be disposed of.
Brerr J. T agree,

Sreerex J. I agree.
Weeprorre J. 1 also agree.

Mooxzrsee J. 'The question referred to a Full Bench for
decision is whether an order under section 144 of the Code of
Criminal Procedure is bad because it does not state that its opera.
tion is confined to two months, or some shorter period, from the
making thereof.

The learred vakil for the petitioners, who has appeared in
support of the Rule, has contended that the question ought to ha
answered in the affirmative. In support of thix position -gliance
has been placed upon the cases of Golam Mahamad v, Bluban
Mokar Moitra(l), Remjit Singh v. Luckman Prosad(2), and Bidhu
Ranjan  Mazumdar v. Ramesh Chandra Rai(3). As regards tte
first of these cases, it may be doubtful whether it really
supports the contention of the petitioners, though in one passage
in the judgment reference is made to the fact that the order
was indefinite as to time; but how far this was the bagis of
the decision of the Court may be a matter for controversy. The
other two onses, however, broadly. affirm the proposition that an
order under section 144 of the Code of Criminal Procedure is bad
it it does not state the period. of two months to which the

(1) (1897) 2 C, W, N. 422, (2) (1902) 7 C. W. N, 140,
(8) (19¢6) 11 C. W, N, 223,
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operation of the order is confined; the reason assigned is that
an order so framed is, in substance, one for a perpetual injunction
and consequently witra vires. I regret I am unable to adopt as
well founded the view taken in these cases, and my reasous are
two-fold. In the first pluce, Form XXI of Schedule V of the
Code of Criminal Procedure, compliance with which is sufficient
under section 555, shows that it is not necessary to define the time
to which the operation of the orderis to extend In other words,
if the intention is that the order shonld operate for a shorter
period than two months, the Cowrt ought to specify the term, but
if there is no specification, by vittue of section 144 sab-section {3),
the crder operates for two months and no longer. In the second
piace, even if Form XXI of Schedule V had not been preser'bed
by the Legislature, I think the same conclusion would follow
Tudependeutly of sectinn 555 of the Criminal Procedurs Code. It
is an elementary principle of construction, that where a judicial
order is to ho interprefed, such construction must, if possible, be
adopted as would make the order one in accordance with law and
not an order such as the Court making it had no power to pass,
This principle which was adopted by the learned Judgts of the
Allahabad High Court in the case of Amelak Ram v, Lachmi
Narain(l), and by a Division Beneh of this Court in the ocase of
Brojo Lal Ruai Chowdhury v. Tara Prasanna Dhattacharfi(2),
furniches a complete answer to the contention of the petitioners.
‘I no time is specified, the reasonable presumption is that the
Court intended fo pass an order which it was competent to pass
and which would operate for two months, and not to pass an
order which would be beyond its statutory powers and con-
-gequently void.
Ta my opinion, therefore, the question referred to the Full
Bench shounld be answered in the negative, and this case returned
to the referring Bench for final disposal.

En Hn Ml’
(1) (1896) I, L. K.19 Al 174, (2) (1903) 8 C. L. J. 188.
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