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DBefore Mp. Justice Mitra and Mr. Justice Caspersz,

ARIR PARAMANIK
v,
JAHAR MAHEMUD MANDAL.®

Mortgage—Sale of morigaged property— Agreement—Solehnamak —Transfer of
Property Act (IV of 1882), s. 89—Jurisdiction—Erecution of decree.

A suit on mortgage was adjusted, and a decree made treating a soleknamak filed
by the parties as a part of the decree. It was agreed that the amount due should
be paid in instalments, and that the mortgaged property should be sold in default of
payment. The decree as oviginally drawn stated that on failure to pay any one
instalment, the whole amount would become due_and the erfgaged property
wonld, in the meantime, remain hypothecated, but it did not direct a sa]‘ef bl
property. Thereafter, on the application of the decree-holder, the decre.
amended by inserting the words— On failure to pay the money covered by the
jnstalments, the mortgaged property should be sold for realization of the amovnt.”
The decree-holder then applied for and obtained an order absolute for sale.

On appeal, the said order was set aside on the ground that, having regard to the
form of the decree as amended, no order under s. 89 of the Transfer of Property
Act could be made :—

Held, that the parties having sgreed that the decretal amount should be
realized by sale of the hypothecated property, and the agreement having been
expressed in proper form, the Court had full jurisdiction fo carry out the intention
of the parties, and the mortgaged * property should be sold to satisfy the decretil
amount: and that such execution accorded with the cursus curie.

Pisani v. Aitorney General for Gibraltar(l) and Sedasiva .Pz?laz v. Rama.
linga Pillai(2) followed.

Apprear by Abir Paramanik, the plaintiff,

On the 18th September 1898, the plaintiff instituted a suit on
a deed of mortgage which was amicably adjusted, and a petition of
solehnamah was filed. It was agreed that the smount due to the
plaintiff should be paid in instalments, and that the mortgaged
property should be sold in default of payment. On the 20th Feh_
ruary 1900, the Court passed an order directing a decree to be

*Appeal from order, No. 487 of 1906, against the order passed by J, N, Roy,
Officiating District Judge of Mywensingh, dated July 28, 1906, reversing the order
of A. K. Roy, Munsif of Jamalpur, dated May 23, 1908.

(1) (1874) L. R. 5 P. C. 516, (2) (1875) L. B. 2 L. A. 219, =
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drawn up in terms of the solefmamak, which was treated as a part
of the decree in which it was stated that the amount should be
payable in six years, and that on failure to pay any one instalment,
the whole amount would become due and the mortgaged property
would in the meantime remain hypothecated ; the decree did not
direct a sale of the property on the failure of the defendant to
comply with the other terms of the sofehnamah. When the decree-
holder applied for execution, the defendant objected that wno
execution could be issued, unless the decree<holder obtained an
order under s. 89 of the Transfer of Property Act directing the
sale of the property. Thereupon, the decree-holder applied for an
amendment of the decree, and the Court amended the decree by
the insertion of the words : “ On failure-of the defendant to pay
the money covered by the instalments, the mortgaged property
should be sold for realization of the amount.”

Then the decree-holder applied for an order absolute for sale,
10 which the defendant objected ; but the Munsif held that there
was no bar to the Court making an order absolute, and he made
the order accordingly.

On appeal by the defendant, the learned Distriet J udge held
that, having regard to the form of the decree as amended, no order
under section 89 of the Transfer of Property Act could be made,
and that the decree-holder could realise his money by a fresh suit
only, and not by execution of the decret. Against this order the
decrec-holder appealed to the High Court,

Babu Mukunda Nath Roy, for the appellant. The decree as
~amended 1s a mortgage-decree, and the order-absolute for sale
ander 8. 89 of the Transfer of Property Act was properly made.
The lower Appellate Court erred in holding that the decree was a
money-deeree.

Babu Pramatha Nath Sen, (Babu Narest Chandra Sen Gupia
with him), for the respondent. The decree as it stood was not a
mortgage-decree under the Transfer of Property Act, and the
application for an order absolute for sale was not therefore main-
tainable. Decrees under the Transfer of Property Act are totally
distinct from other decrees, and the provisions of the Civil
~Proceisre Code relating to execution of decrees, and of the
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Limitation Act do mot apply to the former: Ajudhin Persad v
Baldeo Singh(1), Tiluck Singh v. Parsotein Proshad{2), Akikunnissa

I"‘mf”“‘ v. Roop Lal Das(3), Pramatha Chandra Roy v. Khetra Mokan

JAmaR
Mamumud
Maxrpan,

Ghose(4), Bibijan v. Sachi Bewah(5), and Bibi Tasliman v. Harihar
Mahto(6). The decres-holder might execute the decree by attach~
ing the property in the ordinary way, but he has not attached, and
the provisions of s. 284 of the Civil Procedure Code cannot,
therefore, apply. -Janki Prasad v. Baldeo Narain(7) is a case
similar to the present one, where it was held that the decree was

s money-decree.

Mrrra anp Caserrss JJ, ~This appeal arises out of a suib
brougi t on the 18th September 1898 by the plaintilfi~mortgages
on his mortgage. On the 20th-Febtiuary 1900, the parties cai¥® to
an anicable adjustment of their dispube, and filed a petition of
solehnamah, By that solelmamah the defendant agreed that a cer-
tain sum of money found to be due to the plaintiff should be paid in
instalments up to the year 1312, the instalments being specified in
the solchuamah. He further agreed that the mortgaged property
should be sold in default of payment. The Court passed an order
on the same day, the 20th February 1900, directing that a decree
be drawn up in terms of the sslehnumah. The decree was actually
drawn up on the 28rd Mareh following. The soieZnamar wae
treated as o part of the deoree, and the decree stated thaf thr
smount should be payable in six years, and that, on failure to
pay any oue instalment, the whole amount would-bevome due and
the mortgaged propeity would, in the meantime, remain hypothe-
cated. 'I'he decree was mot in proper form, as it did not direct a
sale of the hypothecated property on the failure of the defendant
to comply with the other terms of the soleAnamak.

‘When the decree-holder applied for execution of the decree, an
objeotion was made by the judgment-debtor that no execution
could bs issued, unless the decree-holder obtained an order under

(1) (1894) I. L. R. 21 Calc. 818, (4) (1902) I. L. R. 29 Cale. 651,
(2) (1845) 1. L. R, 22 Calc. 924, (5) (1904) I, L. R. 31 Calc. 863.
(8) (1867) I. L. R. 25 Cale. 183, (6) (1904) 1. L, R, 82 Calc, 258.

(7) (1876) I. L. R. 3A  216.
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section 89 of the Transfer of Property Aot directing the sale of 1907
the property. That objection was allowed. It is now contended  mn
before us, on behalf of the defendant, that his objection was Pm?wm
wrongly allowed by the Court, and that the decree-holder oughtto  Jamsz
have appealed from that order. MamuD
Thereafter, the decree-holder applied for an amendment of the
decree. Notice was issued on the judgment-debtor, and he objected
to the amendment. The Court, after hearing both sides, came to
the conclusion that the decree should be amended, and directed an
amendment by insertion of words fo the effect:  On failure of
the defendant to pay the money covered by instalments, the
mortgaged property should be sold for realisation of the amount.”
This was on the 27th February 1805. On the 8rd November
"1965, the decree-holder applied for an order absolute for sale, that
is, for an order directing the sale of the property in terms of the
decree, as amended, the judgement-debtor having failed to pay
the instalments as contemplated by the solefnamah and the decree-
The application was opposed, but the Munsif held that there
was 10 bar to the Court making an order absolute, and he made
such an order.
On appeal from the order of the Munsif by the defendant to
the District Judge, he held that, having regard to the form of the
decree as amended, no order under section 89 of the Transfer of
- Property Act could be made, and that the decree-holder could
realise his money by a fresh suit only, and not by execution of
the decree. The learned Judge’s view is that as the decres was
not strictly in the form prescribed by the Transfer of Property
Aot, the provisions of the Act did not apply.
The decree-holder has now appealed from the order of the
District Judge. It is conceded, and very properly conceded, by the
lesrned vakil for the defendant, respondent, that the judgment of
the District Judge, so far as it says that the remedy of the deoree-
holder lay in the institution of a suit under the decree of the Court,
18 ¢ Jroneous.
The only question, therefore, for canslderatmn iz—1g the
deoree-holder entitled to obtain an order absolute for sale under
~gewtion 89 of the Transfer of Property Aof, and then sell the
property; ~6r_may he reelise his money by a sale of the property
69
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without such an order? The question is really one of form. The
parties agreed that the money covered by the decree should be
realised in a particalar way, ie¢., by sale of the hypothecated
property. The agreement of the paities has been expressed in
proper form, though the form is not strietly in accordance with the
Transfer of Property Aet, and it could not be in strict form,

The Court gave effect to that intention by its decree, and the
Court acted within jurisdiction. Decrees in the present form are
common whenever payment is agreed to be made by instalments,
and there is no law which says that the decree should not be in
such a form.

The objection of the judgment-debtor to the amendment of the
deoree was most improper, and it was properly disallowed. After
the amendment was made, the Court had fulljurisdiction to-comrye
out the intention of the parties. It is immaterial whether the
provisions of section 89 of the Transfer of Property Act were
strictly applicable, or whether the decree-holder shonld have had
recourse to the ordinary procedure relating to the execution
of deorees. Such execution accords with the cursus eurice. The
Court had to carry out the intention of the parties expressed
in the decree made by it. In Pisani v. Attorney General for

Gibralter(l), Siv Montague E. Smith, in delivering the judg-
ment of the Judicial Committes, observed: *The right of the
parties as between themselves having besn settled by an agres—
ment, and the agreement not being void, it is for the Court to
determine in what way justice should be done to the parties.”
Tn Sadasiva Pillai v. Ramalingn Pillai(2), the Judicial Committee
observed, in a ease where the decree did not direct realisation of
mesne profits subsequent to the instibution of the suit as to which
application was made and allowed, that—*“The Court had a
general jurisdiction over the subject-matter, though the exercise
of that jurisdiction of the particular proceeding might have heen
irregular. The case, therefore, seems to fall within the principle
laid down and enforced by this Committee in the recent case of
Pisani v. Attorney General for Gibraltar(1l), in which the parties
wore held to an agreement that the questions between them should

" 1) (1874) L R. & P, C. 516, (2) (1875) L, R.21, A.-218,
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be heard and delermined by proceedings quite contrary to the
ordinary cursus curie.”

Thus, there is ample authority to enable the lower Court to
do justice as between the parties, and to direct enforcement of
the decree as against the judgment-debtor. Section 89 of the
Transfer of Property Act no doubt contemplates a certain state of
things; but where such o state of things doesnot exist, that section
does not exclude other ways of enforcing a decree, if such decree
1s otherwise valid in law. We have no doubt that the decres
which was made in this case is a valid one, and that the mortgaged
property should be sold to satisfy the decretal amount. Whether
an order under section 89 of the Transfer of Property Act is
necessary or not, the Court had general jurisdiction to direct a
gale of the property either under section 284, of the Civil Procedure
Code or under section 89 of the Transfer of Property Act, or

under the two sections read together,
We direct that the lower Jourt do proceed to sell the property

in accordance with the application made by the decree-holder.

A question may arise whether an attachment is necessary or
not. Having regard to the form of the decree, we think that it is
not necessary that there should be an attachment. The case
should; go back to the Munsif who should carry out the above
directions, :

- The respondent must pay the appellant’s costs, including costs
of this Court.

Appeal allowed,
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