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Jurisdiaiioiu-—Second Appeal—SigJt Court, jnrisdiciion qf— SatniciIporB—Sendai 
and Assam Laws Act {V I I  of 1905), 3. 6— Gift— Transfer of Properf^ Act 
(I V  of 1882) s. 128 -  Registered deed of gift, unaccompanied %  delivery of 
possession,[wli ether valid.

All appral 'tt'as’ preferrtfd to tlie Higli Couvt against the decision of tlie 
Bronal Judge o£ Eaipore, C. P., disposing of an appeal against tlie decision of tke 
District Judge of Sambalpore, after the 16th. of October 1905, on which date the 
Bengal and Assam Laws Act (V II of 1905) came into force* and the District of 
Sambalpore was added to the Province of Bengal by a Proclamation of the 
Governor-General. On preliminary objections being taken that no second appeal 
lay in the case under the provisions of s. 35 of the Central Provinces Courts Act 
(II  of 1904), and that the second appeal, if aay, lay to the Judicial Commissioner 
of the Central Provinces under section 6 of Act V II of 1905

Seldi that although the Central Provinces Courts Act (I I  o f 1! 04) did not 
expressly provide for a second appeal from the decision of the Divisional Judga 
to the Judicial Commissioner, yet such an appeal formerly lay under the provisions 
of section 584 of the Code of Civil Procedure (Act X IV  of 1883) to the Judidal 

■'-Commissioner of the Ceiitral Provinces, but now, after the passing of the Bengal 
and Assam Laws Act (VII of 1905), to the High Court.

Meldf further, that a registered deed of gift, iinaccosapanied by delirery o f  
possession, is valid by virtue o f the provisions of section 123 of the Tmnsfer off 
Property Act.

DJiarmodas Das v, Wistarini Dasi(l), Xtai Sanilai v. Sai Mani{2) and 
TJinl Chand v. Za)cJ:M{S) followed.

Second ap pe al  %  the plaintiffs, BalBliadra and others.
Tbis appeal arose out of an aetion broiigM by the plaintifia 

for the oancellaiaon of a deed of gift. Their ailegafcion was that

* Appeal from Appellate Decree, ’No. 2S10 of 1905, against the decree o f D. 
Campbell, Divisional Judge of Eaipur, dated Aug. 22, 1905, affirming the decree o f  
Eaghu Hath Das, District Judge of Sambalpore, dated Dee. 21, I9C4.

_(1) (1887) I. L. E . 14 Calc*. 4,46. (2) (1898) I. L. R. 23 Bom. 234.
(3) (1908) I, h. R. 25 All. 858.



290? they were tbe reYersioners to the estate of one H ari Stiar 
Bamhadea deceased, consisting of two houses and other properties in the 
Bhovahi district of Samhalpore; that defendant No. 1, who was in 

possesdoa of the said estate, and to whom it came from Mnsam- 
mat Marhi, widow of Hari Suar, executed a registered deed 
of gift of the property of Hari Snar in favor of her daughter, 
Musammat Janhavi, defendant No. 2, that Musammat Janhavi 
was no heir to Hari Ruar under the Hindu L aw ; and that 
they "being the reYersioners after the defendant No. 1, the gift 
was void as again«t them, as defendant No. 1 was not compe
tent under the Hindu Law to make such a gift. Hence the 
present suit was brought for a declaration that the gift was void 
as against them, and for the cancellation of the instrument.

Defence, inter alia, was that such gifts are allowedJby.^indu 
Law; that a sister is m  heir according to law and custom 
valent in the province; that the deed of gift was not accom
panied by delivery of possession and was void under the 
Hindu Law, and could not therefore create or extinguish the 
rights of any person; and that the deed was practically cancelled 
by the subsequent sale of village Topapara, which formed a 
considerable portion of the said estate.

The Court of first instance, holding that the gift was invalid 
as it was not completed by delivery of possession,, and that as 
the gift was a mere nullity there could be no present danger or 
injuiy to the interests of the plaintiff's to be averted by tfeT" 
declaration, dismissed the plaintiff’s suit. On appeal, the learned 
Divisional Judge affirmed the decision of the District Jiidge.

Agaiast that decision the plaintiffs now appealed to the High 
Court.

Babu Mahmdra Nath Roy [Babu Krishna Prasad Sarbadhikary 
with him), for the respondents, raised two preliminary objec
tions ;•—Fir%î  that no second appeal lay in the case, as section 
15 of the Central Provinces Courts Act (II  of 1904) does 
not provide at all for such appeals. Secondlŷ  that the appeal, 
if any, would lie to the Court of the Judicial Commissioner of 
the Central Provinces, and not to the High Court: see Bengal 
and Assam Laws Act (YXI of 1905) s. 6. As the suit out o f
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'wMch. tMs appeal arises, was a proceeding peading in tlie Geiitral 19W 
Provinces at ike oommencement of the pa.ssing of ■&© Act, so i3i© 
appeal ought to have been preferred to tke Court of the Judicial 
Commissioner of the Central ProTinces. After the passing of the 
■Act lY , B* 0 ,, of 1906j wMoh repealed the Central ProTinees 
'Courts Act (II of 1904) and became operative on the 1st January
1907, the appeal could he preferred in this Court. He also 
-contended that Harahati v.\Satuahadi £eham{\) was not correctly 
•decided.

Babu 8atin Ohunder Ghose, for the appellants, contended that an 
appeal lay from the decision of the Divisional Judge to the 
Judicial Commissioner of the Central Provinces. Although the 
Central Provinces Courts Act (II of 19u4). does not expressly 
provide for a second appeal from the decision of the Divisional 
•Judge to the Judicial Commissioner, yet such an appeal lies 
under the provisions of s. 58 i of the Code of Civil Procedure.
‘Clause (24) of section 3 of the Greneral Clauses Act (X  of 
1897) lays down that the “ High Court”  shall mean “ the highest 
Civil Court of appeal in the part of British India,”  and thus the 
■Court of the Judicial Commissioner comes within the expression 

High Court”  in section 584 of the Civil Procedure Code.
Thus an appeal must lie from the decree of the Court of the 
Divisional Judge to the Court of the Judicial Commissioner, to 
which it is subordinate; and after the 16th October 1905, such 
-an appeal must lie to this Court, to which the Court of the 
Divisional Judge has been made subordinate by the Bengal and 
Assam Laws Act (Y ll  of 1905).

As regards the second objection he contended that the district 
of Sambalpore was added to the province of Bengal by the Pro
clamation of the Governor-Greneral in Council, and also by the 
Bengal and Assam Laws Act (Y II of 1905) which came into 
force on the 16th October 1905, and it is further provided in 
Schedule D of Part I I  of the Act, that the words “ Judicial 
Oommissioner ”  of the Central Provinces shall be construed as 
if  Tnftani-ng “  the High Court of Judicature in Bengal; hence 
the appeal should after the Kth October, 1905, be preferred to
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BaowAwi.

1907 this Court. He relied on tiie case of ffarahati t. 8ai âb'ad%
wy^ SeJiarail). He further submitted that tlie matter is one o f

jpAIiBHABBA
o. “ procedure”  only, and not a “ judicial proceeding,”  and th& 

amending Aot wiil goTein the case.
As to the merits of the case, his contention was that the deed of-

gift heiag a registered one, was valid, whether aooompanied by
possession or not; and thus the plaintiffs had a cause of action,
and a right to have the deed declared null and void as against 
them. He relied on s. 123 of the Transfer of Property Aot 
(IV  of 1882), and referred to the eases of Dhannodm Das v. 
Nihtarini Bai B'lmbai y. Bai Mani{di) and Phul Ghana
V. Lakhhu{^).

Bobu Mahendra Nath Roy, for the respondents, submitted 
that s. 128 of the Transfer of Property Act (IV  of lS82)"jia;S-i)eeii 
interpreted in a differeut way in the Central Provinces; thex'e 
it has been held that a deed of gift is invalid, unless aceoro,- 
panied by delivery of possession; and, secondlŷ  evea if the deed 
was valid, it was practically cancelled by the subseq^uent sale of a 
considerable portion of the property which ¥ras the subject-matter
of the suit. Thus the deed was not at all injurious to the rights-
of the reversioners, and gave them no cause of action to have the 
deed declared null and void.

Cur. ndi\ mlt.

CALCUTTA SERIES. [VOL. S X S I? ,

Hampiki, A.C.J. and SHA.RFTJDDIN J. This IS an appeal from, 
a decision of Mr. Campbell, the Divisional Judge of ilaipor© 
dated the 22nd August 1905, affirming a decision of Mr. Baghu 
Nath Das, the District Judge of Sambalpora, dated the Snd 
December 1904.

A  preliminary objection has been urged to the hearing of this- 
appeal on the ground (i) that the appeal, if any, lies to the 
Judicial Commissioner of the Central Provinces and (ii) that no- 
second appeal lies in the ease under the provisions of section 15̂ . 
Aot II of 1904 (The Central Provinces Courts Act, 1904).

(1) (1907) I. L, R. 84 Calc. 63G. (3) (1898) I. L . E. 23 Bom. 234.
(2) <1S87) I. 1 .  B. 14 Calc. 416. (4) (1903) L  L. R, 25 All 3&8.



Tiie distriot of Sambalpore was part of ti .0 Central P iw - i907 
iiioes until tiie 16th October 1905. It was tlien added h j  
Proclamation of tlie Grovexiiot-Grenexal to tlie Proviaoe of Bengal, 
and by Act VII of 1905 wMcli came into force on the IStli 
October 1905, it is proTided in Seliedule D, Pari; II, tliat in 
constrmng enactments in force in the district of Sambalpore, 
the words “  Judicial Commissioner”  of the Central Proyincea 
shall be construed as if meaning “ the High Court of Judicature 
in  Bengal,”  Hence, it would seem that, if an appeal lay from 
the decision of the Divisional Judge of Eaipur to the Judicial 
Coiamissioner of the Central Provinces, it should after the 16th.
October 1905 be preferred to this Court.

The question then arises “ did any appeal lie from the decision 
of th.3 Divisional Judge to the Judicial Commissioner of the 
Central Provinces ?”  The Act in force, when this appeal was 
preferred was Act II  of 1904. It was repealed no doubt by Aofc 
IV  of 1906, but this latter Act did not become operative till the 
1 st January 1907. The appeal to this Court was preferred on 
the 2 1st December 1905. Hence, the provisions of Act I I  of 
1904 and of the Oode of Civil Procedure would seem to govern 
the case. Now, it would appear that, though under the provisions 
of Act II of 1904 no second appeal expressly lies from the deoi* 
sion of the Divisional Judge to the Judicial Commissioner, yet such, 
an apoeal lies under the provisions o£ section 684 of tlie Oode of 
Cli\il Pro*cedure. This section enacts that “  unless when otherwise 
provided by this Oode or any other law, from all decrees passed 
in appeal by any Com t subordinate to a High Court, an appeal 
shall lie to the High Court”  on the grounds specified in the section*
Now it jwould seem that under clause 24, section 8  of the 
General Clauses Act (X  of l897), which reproduces the definition 
of High. Court given by section 2 (11) of the Ceneral Clauses Aofc 
of 18(385 the Court of the Judicial Commissioner comes within the 
expression “  High Court in section 6S4, Civil Pxooeduxe 
Code. So that,fas the Coort of a Divisional Judge was subordi
nate to the Court of the Judicial Commissioner, and since the 
passing of Aot V II 'o f 1905 it is snbordiniate to this Court, both 
before and since the passing of Act V II  of 1905, second appeals 
musB l̂i© vfrom the decisions of thi^DiviBiooal Judge, formerly to
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1907 the Judicial Commissioner and now to ihi& Court, We are, 
Baxbhadsa fortified in tliis conclusion "by reference to tlie Nagpur Law 

Eeports, in wbicli we find numeroiis reports of oases in wMohBjBOWAHI. r  s i ^
second appeals from the deoisioas of the Divisional Judge wer© 
heard and decided ty the Judicial Commissioner of tlie Central 
ProYinees. We therefore OTerrule the preliminary ohjeotion and 
proceed to consider the appeal on its merits.

The facts of the cafe are that th© plaintiffs ore reversionary 
heirs to the estate of one Hari Suar deeeased-”which estate k  
now ia the possession of the defeadaat No. 1, Musiimmat 
Bhowani, to ivhom it came from Musumiiiat Marhi, widow of 
Hari Suar, On the 14th June 19()2, the defeadant No. 1 
executed a regisfeied deed of gift o! the property of Hari Saar 
in favour of her daughter, Musummat Jahnavi--Thg._^ik is 
broTighl hy the plaintiffs to obta,in a deelaratioa that this 
of gift is void as agaiot them as reversioners. The Court helow 
has dismissed the suit on the ground that the deed of gilt, beiog' 
nuaccomponied by deliYory of possession is invalid, and eaa 
do the plaintiffs no harm.

The plaintiffs appeal and rely on section 123 of the Transfer 
of Property Act, according to which, it is contended the deed of 
gift being registered is valid whether acoorapanied by possession 
or not. This contention would appear to be correct, and this 
has also been laid down as the law in Bharmodm Das v. Nhtarim  
J)as,i{i)^Bai Ramhai \,Bai and PMd Chand v. Lakkhui^fC

The respondent’s pleader, however, argues (i) that the law as 
interpreted in the Central Provinces is jLhM^-JiQtwi&standing 
the terms of section 123 of the Transfer of Property Act, a deed 
of gift is invalid unless accompanied by possession and that 
possession of the property afiected by the deed of gift in 
•question was not delivered to the donee, (ii) that the gift was 
never accepted by Jahnavi, and (iii) that the deed was practioally 
cancelled by the subsequent sale of the village of Topapara. But 
the law cannot be altered by an erroneous ini.erpretation put 
upon it by the Courts of the Central Provinces. Possession of 
the property may not have been given (though there is a recital
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in the deed tkat it has), tk© gift may not Iiave been accepted by 1907
Jahnavi (tkouga there is no finding to this effect), and the
village of Topapara may liave "been sold (though, the gift • v.
■was not expressly cancelled;, hut notwithstanding all this, the
eseeutioa of the deed of gift would seem to be injurious to the 
rights of tlie reversioners and gives them a cause of action and a 
right to have the deed deolareil null and void as against them.
The eseoation of the deed raises a oloud upon their reveisionary 
rights, ■u’h.ieli under section 39 of the Specific Relief Act is enough 
to justify their bringing this suit, in  fact, the tenacity •with 
whiioh tho respondents Kave resi;fced the suit and the poiBistfncy 
with which they have maintained that the detd is invalid, but 
that the plaintift’s have no right to sue to set it aside, are sufficient 
to show that the plaintiffs have very reasonable grounds for appre- 
hending that it is intended at some future time to use the deed 
to their injury.

For these reasons, we consider the plaintiffs liaTe a good 
eaiise of action and a right to the relief sought for.

W e aoeordiBgly decree th is appeal m t h  all costs.

Appeal allowed,
IB, C< G%
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