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'O n Appeal from the High Oourf: at Fort William in Bengal.]

landlord and Tetianf—Zand let for agnouUural purposes—Indigo'faofory on̂  
land let for euUimtion-—Bengal Tenancy Act (V III  of 1885) s. 23— Use 
of land consistent or not toiili purposes of tensncy— Second appeasl, power 
m, to deal with findings as to ‘uoTiether erection o f luilding impairs value 
of land or Tenders it unfit for cultivation.

Au occupancy tenant can under section 23 of the Bengal Tenancy Act . 
(V III oC 1885) "use the land in any manner whicli does not materially impair 
tlie value of t ie  land or render it unfit for tlie purposes of the tenancy.”

In a suit for an injunction to restrain the hnilding of an indigo-factory mi 
land let for agricultural purposes generally s Meld, that the question whether such 

. a building conforma to the restrictions in section 23 must he considered with, 
reference to the circumstances of each individual case, the size of the holding and 
of the area withdrawn from actual cultivation hy the erection of the huilding, and- 
the effect of fiuch withdrawal upon the fitness of the holding, as a whole, for 
profitable cultivation.

In this case, the District Judge (reversing the decision of the Subordinate- 
Judge) found that the erection of the building did not impair the value of the- 
land, and was in. conformity with the purposes for which an agricultural holding 
is let, and dismissed the su it;—

TLelA, that the High Court was not justified, on second appeal, in overruling^* 
those findings and laying- down a broad rule to the contrary without any regard: 
to the above consideration.

Appeal from a decree (June 1st 1903) of the High Oourfc 
at Calcutta which reversed a decree (August 16th 1900) of the- 
Court of the District Judge of Purnea, and restored a decree- 
(Septeraher SOth 1899) of the Subordinate Judge of Purnea.

The defendants were the appellants to His Majesty in 
Council. ■ '

The suit was brought by tlie present respondent and the main 
question raised on this appeal was whether the respondent was- 
entitled to a perpetual injunction restraining the appellants from

* Fressni i Loed Robertsok, Loid Comots ahd Sib Abthtte Wiisok..



VOL. XXXIV.] CALCUTTA SERIES. 719 '

erecting certain buildings on a plot of land in the village of Badli 190? 
Manoharpur. The decision of that question depended on whether habi Mohak- 
the manufacture of indigo was an agricultural purpose, and i! not,
•whether the erection of an indigo factory on land leased for 
agricultural purposes made the land unfit for the purposes of the, sis-aii. 
tenancy. ^

The facts of the ease are sufficiently stated in the report of the 
case before the High Court, Surendra Naram Singh v, Sari 
Mohan 3Imer, I. L. B. 31 Calc. 174.

In the plaint the suit was valued only at Es. 1,500, and that 
was the valuation which appellants adopted on their appeal to the 
District Judge. But in applyicg for leave to appeal to the Privy 
Council they put in an affidavit to show that the subject-tnatter 
of the suit was over Es. 10,000. The application was opposed 
but the High Court (Sir F rancis M aclean 0,J., and H ill and 
Stevens JJ.) held that the defendants were not precluded from 
showing what the real or market value of the subject-matter of 
the &uit was, and granted the application to appeal: see Earl 
Mohan Mimt' v. Surendra Narain Siugh (1).

On this appeal
L. Be Grmjther," for the appellants, contended that an occu­

pancy tenant was entitled to erect buildings apon land let for an 
agricultural purpose provided they did not render the land unfit 
for the purposes of the tenancy or materially impair the value of 
the land. The Bengal Tetiancy Act ( T i l l  of 1885) sections 19,
23, 26, 29j 178 and 183 were referred to. It could hardly be 
contended that the erection of a valuable building, as in this 
ease, impaired the value of the land. ISTor did the building erected 
unfit the land for cultivation. No doubt the land on which the 
building was erected could not be cultivated, but unless such a 
building was erected the land was of no use for the purposes of 
the tenant. Eeference was made to Nyamutoollah OstagurY, Qobiiid 
Chum Butt (2) and the Bengal Tenancy Act sections 76, 77,78 as 
showii3g that there was no doubt an occupancy tenant could build 
on the land. Building a house for the mauufaoture o f indigo did 
not materially imtpsdr the value of the land i. nor <3id it render the

(1) (1903) I. L. it. 81 Calc. 801. (2) (1866) 6 W. K. (Act X) 40*



1907 land as a •whole ■unfit fox cultivation. If it did, tlie proper remedy 
HABTMoHiK the landlord was to eject the tenant: see eeotion 25 of the 

M isbbe  Bengal Tenancy Act. The building was erected with the consent
ScBMDEA 0̂  the co-eharers, and without any ohjeotion from the other sharers:

the snit should therefore be dismisBed as being not maintainable.
The injunction -which had been granted was too wide in its 

term’s ; the specific Belief Act (I of 1877) section 54 was referred 
to.

G. W. Arathoon, for the respondent, contended that the build­
ings erected on the land were wholly inconsistent with the pur­
poses for which the land had been let, which was the cultivation, 
that is, the growing of indigo on the land. The manufacture 
of indigo cakes from the indigo plants was not an agricultural 
purpose. The Bengal Tenancy Act only applied to agricultural 
tenancies; section 76 was referred to. The use of the land must 

. be “  coDsistent with the purpose for wMoh it was let,”  Was the
buildiBg erected consistent with the agricultural purpose for 
which this land was let ? It was submitted it was not. Reference 
was made to Lai Sahoo v. Deo Narain Singh (1), Mamamdhan v. 
Zamindar of JRamnad (2), Venkayya v. Ramasami (3), Majfu Khan 
V .  ImtiamMin (4) and Jugut Qhmcler Boy Chowiihry v. Mahan 
Chunckr Banerjee (5). The purpose of the tenancy therefore 
being the cultivation of crops, the erection of an indigo-faotory on 
the land rendered it unfit for the purposes of the tenancy.

It was also contended that the appeal had been wrOBgly value<  ̂
and was not properly before the Board. Reference was made 
to Banarsi Frasad v. Kashi Krishna Narain (6) and Madha 
Krishn Las v. Mai Krishn Ghand (7); and it was submitted 
that a special certifioate, in accordance with the decisions in those 
eases should have beea given in this ease: see sections 595, 596 of 
the Civil Procedure Code,

De Gmyther, in reply. As to the valuation of the appeal, 
ihe respondents were rightly allowed to show the real value of the

( 1 )  (18 78) I .  L .  R .  3 C a lc, 781. ( 5 )  (1 8 7 5 ) 2 4  W .  R .  2 2 0 .

( 2 )  (1 8 9 3 ) I .  L .  K  1 6  M ad. 407. (6 ) (1 9 0 0 ) I .  L .  E .  2 8  A ll.  2 2 7 ;

( 3 )  (1 8 9 8 ) I .  L .  R .  2 2  M a fi. 89, 46. L ,  R .  2 8  I .  A . 11.

{ 4 )  (18 9 5) I .  L. B .  18 A ll.  115. (7 )  (1 9 0 1 ) I ,  L .  B . 2 3  A l l .  4 1 5  j

h. B .  2 8  I .  A .  1 8 3 .
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subject-matter of the suit. The valuation in the plaint was only igo7

for the purposes of the Suits Valuation Act (V II of 1887), HaeiT̂ ohaw* 
section 7- clause 4 (d) of the Court; Fees Act (VII of 1870). Misgstt ^

On the question of the right to build on the land, section [Subbkdba 
82 of the Bengal Tenancy Act was referred to; and it was pointed.
out that the Madras cases cited were decided under a different 
Act, and were therefore not applicable.
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The judgment of their Lordships was delivered by

Sir A b th u e  W ilson , The respondent represents the owner 15  ̂
of a ten-and-a-half-anna share in a putni tenure of considerable 
extent, Taruf Inaitpur Katakose, in the district of Purnea. The 
putni included amongst other properties a holding to which the 
present saifc relates. This holding had become vested in Earn 
Kumar Singh, who, it is not disputed, held as an occupancy raijat, 
enjoying as such the rights conferred upon a tenant of that class 
by the Bengal Tenancy Act (V III of 1885). Earn Kumar 
Singh, in conjunction with, some of the owners of shares in the 
putni, took steps for the purpose of growing indigo on the hold' 
ing, and for the erection of an indigo factory within its limits.

The suit out of which this appeal arises was brought in the 
Court of the Subordinate Judge of Purnea, by the owners of the 
ten-and-a-half anna share in the putni, to obtain an injunction 
restraining the carrying out of the proposed changes. It is 
unnecessary to consider tbe constitution of the suit. It is enough, 
to say that all necessary parties were joined, and that everything 
turns upon the rights of the ten-and-a-half-anna sharers in the 
putni on the one hand, and those of Earn Kumar Singh, the 
occupancy tenant of the holding, on the other.

The enactment governing the case is section 23 of the Bengal 
Tenancy Act which says :—

"  When a  ra iy a t  h a s  a  r ig h t  o f occupatiey iu  re sp e ct o f a n y  ia a d , h e m ayU use  

tlie  la n d  in  a n y  m au n er "wliich does nofc m a te ria lly  im p a ir  the v a lu e  o f tlie  land o r  

rs a d e r  i t  u n fit  f o r  th e  puxpoaes o f  th e  te n a n cy .”

The Subordinate Judge granted the injunction asked for*
The District Judge on appeal reversed that decision As to the



1907 first of tlie two restrictions contained in the section his finding was 
explicit. He says

MWSEB (( building o£ a factory with necessary appliance for the manufaefcure|o£
SiTBBHDBA. tlie plant near to ov upon tbe land on which it is grown would be an operation 

dieideclly for the benefit of the holding, and I fail t > see how uttder any con­
ceivable circumstances the value o£ the holding could deteriorate in consequence 
of tne erection of such buildings.”

This is a clear finding of fact, which has not been and could
not he, questioned.

The second restriction in the section is that the user of the 
land must not loe such as to render it unfit for the purposes of the 
tenancy. The question arising- with regard to that restriction 
was essentially a question of fact, and the District Judge decided 
it ; hut in doing so he may seem, perhaps, to have relied, not 
so much upon the circumstances of the case before him, as upon, a 
proposition which, understood generally, might require qualifica­
tion, for he gays :—

“  I think it may be fairly hefd that the erection cf indigo buildings is also 
in conformity with the purposes for which an agricultural holding is let.*’

What their Lordships, however, have to decide is not whether 
the judgment of the District Judge was wholly satisfactory, 
but whether the learned Judges of the High Court were justified 
in overruling it, as they did, on second appeal.

Second appeals are governed, so far as the present case is 
concerned, by sections 5S4 (a) and 585 of the Civil Procedure 
Code, under which the appeal can only lie on the ground of the 
decision appealed against “  being contrary to some specified law 
or usage having the force of law,” The law which the High 
Court found to have been violated by the Disrtict Judge’s decision 
is thus stated:—

“  Where, as in this casê  laud has been let out for agricultural purposes 
generally, tlie erection of an iodigo-faetory ou a part of such land must render it 
unfit for the purpose of tlie tenancy, because, the purpose of the tenancy being the 
cultivation of crops, that is agricultural purposes, the portion of the land built 
upon will evidently be unfit for such purposes/'

That proposition of law is laid down broadly, without 
reference to the circumstanoes of individual cases, without regard 
to the size of the holding, or of the area withdrawn from actual
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■cultivation,,or to tb.a effect of such withdrawal upon the fitness 3907 

of the holding, taken as a whole, for profitable cultivation. H a.b i*M ohait

Their Lordshisps are unable to concur in the proposition of Missbb 
law so laid down. They will, therefore, humbly advise His SmmmA 
-Majesty that the judgment and decree of the High Court should 
he discharged with costs, and those of the District Judge restored.
'The respondent will pay the costs of this appeal.

Appeal alloived.

Solicitors for the appellants: T. L. Wikon Co,

Solicitors for the respondents; BalUmore ^ Son.

j. V. w.
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