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Before M r , Jtts^ice Mmnfini and M r, Justice Gupta.

? !? , PANOHU DAS

EMPEROE*=

trial ly— Misdirection-'Dying declaration, admissiUlity of—Uxpressiow 
of opinion hy Judge, on fads— Omission to point otit material evidence— 
Charge, heads of-—Penial Code (Act X L V  of 1860) s. 325.

A cljitig declaration recorded in the absence of the accused, and by a Magiatra'ts 
other th»n the inquiring Magistrate, ia not admissible until it is proved by the 
recording officer.

An expression of opinion by the Judge on the facts without tellitig the Jury 
that they are at liberty to form their own opinion in regard thereto, and also without 
cautiouittg thetn to give the accused the benefit of a reasonable doubt, -amounts to 
a Biisdirectiion.

Where tbe naedical opinion was that the injuries of the deceased ■ft’ere not, in 
the case of a man ia ordinary health, dangerous to life : that the Judge-
shonld have specially called the attention of the Jury to such opinion.

Where the aecnsed were charged under ss. 147, -i-l-S-, |||, of the.
Indian Peaal Code: Seld, that they could not be convicted under s. 825 of 
the Penal Code as they had not been called upon to meet such a chai'ge, and it was 
not minor to, or included in, a charge uuder s. of the Code.

Sam Sarup Jdai v. Tilmperor{l) followed.
It is not only desirable but necessary that the charge should be recorded in an 

iiitelligible form and with sufficient fulnesB to satisfy the Appellate Court that all 
points of law arising in the case were clearly and correctly explained to the Jurj.

The omission to instruct the Jury as to their verdict, if they found that there 
was no unlawful assembly but that hurt was caused by any one or more lof the- 
acousedj is a serious misdirection.

C r im in a l  A p p e a l .

The appellants, PaBohu Das and Jatindra Nath Oliatfcerjee,. 
■were jointly tried with two prostitutes, Buxga and Haaari, hy 
the Sessions Judge of Nuddia and a Jury nnder sections 147j,. 
i l l ?  i l l  i l l  The women

* Criminal Appeals Nos. 55 and 56 of 1907 against the order of ? .  MacBlaine- 
Sessions Judge of Nuddia, dated Dec, 7, 1908,

(1) (1901) 6 C. W . 98.
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acquitted but the appellants were found guilty by the Jury, in 
the proportion of three to two, under s. 325 of the Penal Code. PAUCHtr Das

Panohu Das was sentenced to seven years’, and Jatindra to three ekeebob.
years’ rigorous imprisonment.

It appeared that one Guru Prasanna Dutt went to Krishnagar 
with his master, Sarat Ohunder Eoy, and put up at a local hoteL 
On the night of the 7th August 1906, Gruru Prasanna went with 
one Jogendra Paramanik, a prosecution witness, to the house of 
Dorga. It was alleged that whilst there he (Gruru Prasanna) 
was assaulted by the four accused and one or two others, 
and that he died on the 11th iiistant. The deceased had at first 
suppressed all mention of his visit to the house of Durga, but 
on the 10th he mentioned the story of his assault at her house 
to some persons. The Police yub-Inspeotor examined the 
deceased and took down his first information on the 11th, and his 
dying declaration was recorded on the same day, in the absence of 
the accused, by a Deputy Magistrate who was not tlie committing 
officer. The Police then held an investigation into the case and 
after the autopsy by the Civil Medical Officer, sent up the accused 
for trial,

Mr. P. Z. Roy, Babu Dasharathi Bamjal and Bobu Xyoiish 
Ohunder Mlookerjee, for tfee appellant, in Appeal No. 65.

Bahu Narendra Kumar BoRe„ for the appellant, in Appeal 
No. 56.

Babu Srisk Ohunder Ohowdhry {Junior Government Bleader), 
for the Crown.

E a m p ih i a k d  Gtopta JJ. The two appellants, Panohu Das, 
and Jatindra Nath Chatter]ee, together with two women, Durga 
Peshakar and H&isari Peshakar, prostitutes, were tried before the 
Sessions Judge of Nuddia with the assistance of a Jury on charges 
under sections 147, -i-fl, and -|^| of the Indian Penal Code. 
The two women, Durga and Hajsari, were found not guiity and 
have been acquitted. The Jury, by a majority of three to two, 
found the two appellants guilty of causing grievous hurt under 
section 325 of the Indian Penal Code; and the Judge accepting



1907 that verdict lias sentenced Panohu Das to rigorous imprisonment 
pAHc^ BiB^or seven years, and Jatindra Nath Ghatterjee to like imprisonment

«• for three years.
The appeal has been argued before us at considerable length 

by the learned ConnseL for the appellants, and we have also heard 
the learned Assistant Government Pleader in reply. Am this 
Court cannot interfere with, the verdict of a Jury except on 
grounds of misdirection by the Judge or of misunderstanding of 
the law by the Jury, it is unuecessary for us to consider the evi
dence or disoass the facts in detail. The case for the prosecution 
may briefly be stated as follows. The deceased, Gfuru i?rasanna 
Butt, a residenfc of Santipur, came to Krishnagar in company 
with his employer, Sarat Chandra Roy, and was staying at a place 
described as Mohini’s Hotel. On Tuesday the 7th of August
1906 at about midnight G-uru Prasanna, accompanied by witness 
Jogendra P'aramanik, went to a brothel, and there he met the 
accused Darga Peshakar who lived in that house, and with whom, 
it is suggested, he waoted to stay. The other accused persona are 
also said to have come or been present there. It is said that a 
quarrel ensued between the deceased and some of the others in 
regard to Durga in consequence of which the deceased was severely 
beaten by the four accused persons named above and one or two 
others. The deceased went to his lodgings at Mohini’s Hotel in 
the morning and lay down never to rise again. He suffered from 
the effects of the injuries received, and also from diarrhoaa, and 
died on the llth  of August, that is four days after the occurrence. 
The deceased did not at first tell anybody of the assault, and being 
questioned by Mohini,the hotel-keeper, and othets denied that 
anything was the matter with him except illness. Eventually, 
on ^Friday the lUth of August, he told some of the witnesses that 
the four accused persons and one Upendra had severely beg,ten 
him. The statement of G-uru Prasanna was recorded by the 
Police Suh-Inspeotor on the 1 ith of August, and was treated as
the first information in the case. On the same day his dying
declaration was recorded by a Deputy Magistrate, Babu S. 
Mookerjee. A post mortem examination was held by the OivH 
Medical Officer, and as a result of the police investigation the four 
accuBed persons named above were sent up for trial.
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Tiie legality of the oonviotion of the two appellants has been 1907 
impugned hefore us on various grounds. These may be summar- p îtohu'das
ised as follows:—  ■ - ̂Empbbob.

(») The improper rejection of material evidence, namely, the 
first information being the statement, of (iuru Prasanna recorded 
by the Sub-Inspeotor on the 11th of August. This, as stated 
by the Sub-Inspector himself, was treated by him as the &st 
information, and it was in our opinion also admissible in 
evidence as. a dying declaration of the deceased. It was proved 
and marked as an exhibit before the committing Magistrate, 
and although there is nothing on the record to show that it 
was tendered and rejected at the trial, we think it is an important 
piece of evidence which should have been placed before the Jury.

(ii) Improper admission of evidence, namely, of the dying 
declaration recorded by Deputy Magistrate S. K. Mookerjee.
He was not the inquiring Magistrate, and the statement was not 
recorded in the presence of the two appellants. This document 
was, therefore, clearly inadmissible unless and until it was proved 
by, the Deputy Magistrate who recorded it. The note on the 
order sheet that the document was admitted tsdthout any objection 
on the part of the accused does not make any difference. The 
Deputy Magistrate should have been examined as a witness.

(m) Omission to place evidence in favour of the accused 
before the Jury, namely the m'athal report made by the police.
It is contended that this rej>ort shows that there were no fractures 
of the leg or the wrist. We think it would have been better if 
the Judge had drawn the attention of the Jury to this document, 
though we do not think the omission to be very material,

{iv) The Judge expressed certain opinions as regards the 
facts without telling the Jury that they were at liberty to form 
their own opinion in regard to such facts, and also without any
where telling them that if they had a reasonable doubt on any 
point the accused were entitled to the benefit .of that doubt.
The learned Judge said in his charge-^”  It is established that 
the deceasesd on Tuesday night, 7th August 1906, shortly before 
midnight, went to a brothel with the witness, Jogendra.”  It is 
pointed out to us that the accused never admitted that Jogendra 
accompanied the deceased to the house of Durga, and that the
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1907 Judge should have left to the Jury the question of the actual 
PAMsroDAs pi’6sence of witness Jogendra at the ecene of occurrence. It is 

Emteeor urged that there was a dispute or doubt as regards the date of 
occurrence.

(«) Improper advice to the Jury in reference to the medical 
evidence. We think it unueoeseary to discuss the observations 
made by the learned Sessions Judge on the evidence of the Civil 
Medical Officer, Khirode Chandra Ohowdhury, or the criticisms 
which have been addressed to us upon those observations. One 
point in connection with that evidence strikes us, however, as 
very important, and as bearing directly on the charge of causing 
grievous hurt of which tke appellants have been convicted. The 
2)ost mortem examination, whicb is said to have been conducted 
by the Civil Medical Officer in the presence of the District 
Superintendent of Police and of more than one medical practi«~. 
tioner, showed that tbere was no fracture or dislocation of any 
bone or any other injury falling within any of the first seven 
classes described in the definition of grievous hurt in section 320 
of the Indian Penal Code. The hurt from which the deceased 
suffered would, therefore, be grievous only if it fell under the 
eighth head, .namely, if it endangered life. On this point the 
medical witness deposed, “  My idea is that had there been no 
wounds inflicted on the deceased there would not have been septio 
infections, noticed by me, All these injuries, if received by 
any man in ordinary health, would in my opinion not be 
dangerous to his life.”  The learned Judge did not call th ^  
attention of the Jury to this important piece of evidence, and 
more especially to the effect which it has on the charge of grievous 
liurt. No doubt it was for the Jury, upon a consideration of the 
nature of ttte injuries taken as a whole and the entire medical 
•evidence and the evidence of other witnesses who saw the injuries, 
to come to a conclusion as to whether the hurt was grievous 
or not. But we think that their attention should have been 
specially called to the medical ■ opinion quoted above, and 
it should have been pointed out to them that in this case 
there was no evidence of grievous hurt under the first seven 
heads of section 320 of the Indian Penal Code, and that there 
•eould be no conviction under section 326, unless the Jury believed
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that the injuries mfiicted were, in spite of the medical opinion 1907

■quoted above, dangeious to life, Pakct?  Das
{m) La&tlŷ  it has been argued before us that the conYiotioa «• 

of the- appellants under section S25 of the Indian Penal Code is 
illegal on the ground that there was no such charge ever framed 
■against them, and that they had never been called upon to 
meet such a charge. In support of this contention the judgment 
of this Court in Ram Sarup Mai v. JBmperorQ.) has been oited 
to us, which was a case somewhat similar to the present one, and 
the same question was raised and decided in it. We concur 
ia the view of the law tatea by the learned Judges who decided 
that ease.

The offences with which the accused were charged were 
-.rioting and culpable homicide and causing grievous hurt not by 
themselves but through others by virtue of section 149 of the 
Indian Penal Code: I f  the evidence recorded by the committing 
Magistrate showed that the accused or any of them inflicted hutt 
■or grievous hurt with their own hands, or abetted by instigation or 
conspiracy the infliction of such hurt, additional counts of charge 
for those ofienoes should have been added in the Sessions Court.
But since the charge, which the Sessions Judge himself says was 
drawn up in a confused manner, was not amended before or 
■during trial, the accused could be convicted only of the offences 
charged or of any other ofiences covered by the offences charged 
nnder the provisions of sections 236, 237 and 238 of the Criminal 
Procedure Code. We do not think that under any reasonable 
-construction of those sections it can be said that the o:ffences of 
causing grievous hnrt is minor to, or included in, a charge under 
section 325 read with section 149 of the Indian Penal Code, On 
this ground, therefore, as well as on the other legal grounds noted 
above, we must hold that the conviction of the appeUants cannot 
be sustained.

It is to be regretted that in a case of such importance and 
presenting many points of difficulty the learned Sessions Judge 
-should not have dsEvered a charge more careful and lucid than 
what appears from the record to have been given by him. We are
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1907 not unmindful of the fact that the law requires only the heads of
Pamoh?D as to be recorded. At the same time, since the law allows-

V. an appeal on grounds of misdirection, it is not only desirable but
Emeeeoe, that the charge should be recorded in an intelligible

form and -with sufficient fulness to enable the Appellate Court to 
satisfy itself that all points of law were clearly and correctly 
explained to the Jury in reference to the facts and the evidence in 
the ease. In the present case the charge, as reduced to writing,, 
appears in the shape of disconnected sentences, and is deficient in 
such clear and precise directions as the Jury might well expect 
from the Judge. Some of these omissions have already been noted, 
above, and w© shall only draw attention to another important 
omission which, in our opinion, amounts in law to serious mis
direction. The learned Judge said—“ If, therefore, the Jury find 
that a riot took place they should, under section 149, find every  ̂
member of the unlawful assembly guilty of causing hurt or 
grievous hurt, etc.’  ̂ Then the Judge proceeded to explain the 
definitions of hurt, grievous hurt and culpable homicide. But hê  
nowhere instructed the Jury wbat their verdict should be if they 
found that there was no unlawful assembly of five or more personS' 
but that grievous hurt or hurt was caused by any one or more of 
the accused persons. He put before the Jury the qaestions—» 
“  Was deceased beaten ? If so, who beat him ? Bid he die from 
the beating ? He has also told the Jury—“  If they find that any 
fracture of any limb or a danger to life was caused by the accused' 
or any one of them the conviction should be under section 
This was no doubt on the supposition of there being an unlawful 
assembly. The Jury, however, by their verdict acquitted the 
accused persons by implication of rioting, as, of five persons said 
to have been altogether implicated, two were found not guilty. 
Yet the Jury convicted both the appelle.nts under section 325 of 
the Indian Penal Oode, and it is impossible for us to say that 
they were not misled by the advice of the Judge quoted above. 
Mr. Eoy, for the appellants, has urged that upon the evidence- 
which has been adduced no re-trial of the appellants should be 
ordered. There can be no doubt, however, that the deceased was 
severely beaten, and there is no reason to think that the case is 
a false or concocted one. "We should not, in these ciroumstanoes
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take upoa ourselves the duty of judging of tlie orediTbilifcj or the 1907
sufficiency or the evidence, including the dying declaration of the
deceased.

In setting aside, therefore, the conviction of the appellants and 
the sentences passê i upon them, we direct that they be re-tried by 
the Sessions Court with the assistance of another Jury on the 
charges upon wliieh they were committed or on any other amended 
charges which, the Court may think fit to frame.

Be4i'ial dimtei,
‘ H. U,
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