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before Sir Francis W. Maclean, M.OJ.E., Chief Justice, and
M r. Justice Oeidt.

SAlB A T c h a n d b a  b i s u
i).

TAEIN I PRASAD PAL O H O W D H RY/

LtmiiaUon-Mesisiance to ISsiecution'^lmesU^&tion inio the matters of 
resistance— Dismissal for defauU-^LimUation Act {X V  of 1877), Soh. IT, 
Art. 11— Civil Prmedure Code (Jot X IV  of 1882) s. 8SS.

application under section 335 of the Code of Civil Procedure was diBtnisaod 
for default on tli« petitioner applying to withdraw his petition for want of evidence, 
the opposite party being present.

In a suit by tho petitioner for possession of the property, tlie subject of the a%ov© 
application, the defendants pleaded limitation under Art, 11 of Schedule II to the 
Limitation Act

Meld, that there was no enquiry witliin the meaning of section 335 and 
that consequently the order made was not conclusives «nd the suit was not barred 
by the special limitation of one year.

It is a condition precedent to passing an order under section 835, so as to' 
mafee it conclusive unless a suit is brought within one year, that the Court shall 
enquire into the matters of reeistatice, etc.

S e c o n d  A p p e a l  by the defendantSj Sarat Chandra Bisu and 
others.

The plaintiff Tarini Prasad Pal Chowdbrj hroii^ht the suit 
out of which the second appeal arose for possession of certain 
immovable properties with mesae profits. The allegations in the 
plaint, 80 far as they are material to the purposes of this report 
were that the plaintiff had purchased the properties in dispute at 
a sale in execution of a decree obtained by certain third parties 
against the estate of one Koylash Chandra Pal deceased 5 that 
when he went to talce possession of,the properties, the defendants 
Nos. 1 to 4 who were the widow and sons of Koylash resisted the

* Appeal from Appellate Decree, No- 1560 -of 1905, against the decree of 
f . MacBlaine District Judge of Kfadia, dated June 21, 1905, reversing the decree o f 
Hesn Chandra Mukerjee, Olfg. Sabdt, Jndge of that district, dated Feh. 11, 1905,
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14W officer of the Court in the name of tlie defendant No. 5 and tlie writ 
deliTery of posseesion was returned unseryed on tlie 1st of July 

Cmaitbbi 1899 ; that he then presented a petition under seotion 835 of the 
Code of Civil Procedure but subsequently •withdrew the applica
tion. and that the Court without trying the case dismissed it. 

Pas The sale to the plaintiff was oonfirmed on the 29th of April

The suit was defended by the defendants Nos. 6, 6 and 7 who 
pleaded, inter alia, that the application under seotion 335 of the 
Code having been dismissed on the 19th of April 1899, the suit 
which was brought long after one year from that date was 
barred by limitation.

The Subordinate Juds:e who tried the suit overruled the 
plea of limitation, but finding that the plaintiff had failjiit'to prove 
his case dismiBsed the suit.

On appeal, the District Judge held that the plaintiff had made 
out a good title, and agreeing with the Subordinate Judge on the 
question of limitation made a decree in favour of the plaintiff.

The defendants Nos. 5, 6 and 7 appealed to the High Court.

Babu Lai Mohan Daas and Balm Jnanendra Nath Bose, for the 
appellants.

Balm Mohendni Nath Roy and Bahu Kuhdm Mohnn Sm, for 
the respondents.
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M aclean C.J. The only question which arises on this 
appeal is whether the suit is barred under tlio special limitation 
to be found in section 335 of the Code of Civil Procedure, having 
regard to Axtiole 11 of the seoond schedule to the Limitation Act. 
The -whole question turns upon whether or not the Court inquired 
into the matter referred to in that seotion, so as to make the 
order which it passed under that section conclusive as against the 
present plaintiff unless he brought a suit within a yoar from the 
date of that order. What then we have to look at are the 
oiroumstances under which that order was made, and to ascertain 
whether or not any enquiry was held within the moaning of 
that seotion. It is a condition precedent, in my opinion, to



passing an order under that section, so as to make it oonolusive imf
unless a suit is brought within a year, that the Court shall enquire 
into the matters of resistance, etc., and it is imperative under the 
language of the section that the Court should do so. Now, what o.
happened on the present occasion was this. When the application 
came on for hearing, the petitioner applied to withdraw the 
petition for want of evidence ; the opposite party was present fcut —
whether they objected or not we do not know; perhaps they 
objected. But the Court directed the application to be dismissed 
for default of prosecution, and made an order as to costs. The 
precise terms of the order are these :—“  The petitioner applies to 
withdraw this petition for his want of evidence. The opposite 
party is present. Hence I  direct that the application, shall he 

l&miBsed for default of x^rosecution; and that the applicant 
shall be charged with costs of the opposite party ; and its vaMl 
fees Rs. 8 in all.”  Upon the face of this order and the facts 
which are not challenged, it is clear to my mind, that there was no 
enquiry within the meaning of section 3'6o and, if there were no 
Such enqidry then, in my judgment, the order made was not 
conclusive, and the plaintiff has the ordinary period within which 
to bring his suit.

It is urged, however, that the ease is concluded by two or 
three decisions of this Court. We are referred to a case,
Bibi AUman v. JDhakeslmar Fershad{i) to the judgment of which 
I was a party. But that case has no immediate bearing upon the 
present; for in that case the Court found that an investigation 
was held by the Subordinate Judge as was evident from the order 
sheet of the orders passed by him; as pointed out in tliat case, 
the Judioial Committee had remarked in the case of Bardhari Lai 
V. Ambika Fershad{2) that the Code dees not prescribe the extent 
to which an investigation should go. There was an investigation 
in that case and therefore we held that the order was conclusive.
The same view was taken in an earlier case : Rallar Singh v.
Toril Mah(on{S). Then comes the case of Bahim B m  v. AMul 
Kader{i). But there again the Court held that the facts 
were such as to warrant it in saying that there had been an

<9
(1) (1904) 1 C. L . J. 296. (8) (1895) 1 W. N. 24.
(2) (1888) I. L.R. 15 Oak. 521. (4) (1904) I. L. 11. 82 Calc. 537.
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iuYeatigation and, that being so, the Court was right in saying 
that the order was oonoliisive, unleas a suit was brought within 
a year from the date oi the order. It is unnecessary to express 
any opinion as to whether the faots in that oaso wore such as to 
justify the finding of the Oourt that there liad been an investiga
tion, because the facts in the present case are different.

IPor these reasons, 1 think that the view taken by both the 
lower Courts is correct, that the present suit is not horrod by 
the special limitation of one year, and consequently this appeal 
must he dismissed with costs.

0EIDT J. I agree.

Appeal dimmed.
s. CI£. B.


