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CALCUTTA RERIES. [VOL. XXX1V

Before Mr. Justice Mitra and Mr. Justice Caspersz.

RATAN LAL GIR
v,

'FARSHI BIBL®

Ejectment, suit for—Ejeciment of wnder-raiyat—Delay tn sutng—** Holding
over,” presumption of—Overt act— Bengal Temancy Adet (VIIT of 1885)
8. 49— Recording evidence in English—Irregularity—Civil Procedure Code
(det XIV of 1882) 5. 578— Practice.

After the expiry of a written lease, a mere delay in the institutioﬂﬂﬁﬁ W?W
the lessor for ejectment of the lessee without motice to-quif, T8 no reason for
diswissal of the suit on the ground that the lessee was allowed to “hcld over.’

In a suib for ejectment, the recording of evidence in English—which is ot
the language of the Court—is merely an irregularity, which may be cured by the
application of 3. 578 of the Code of Civil Procedure.

Secoxp ArpeAL by Ratan Ll Gir Sanyasi, the plaintiff,

The {facts are choitly these. The plaintiff instituted suits for
recovory of khas possession of the defendants’ holdings under
8. 49 of tho Dengal Tenancy Act, on the allogations that
the defendants were under-tonants ; that they were admitted into
the occupation of the holdings by registered kabuliats; and that
ag the tams of the leate Lad exphied abcut a year and seven
months ago; there should be a decree of ejectment aguinst the
defendants.

The defendants contended, infer alia, that tho suit was not
wmaintainable as the plainliff did not scxve any mnotice to quit on
the defendants; that the defendants had paid rents after the
expiry of the terms of the kabuliat and thereforo they could not
ke ejected without notico to quit; and that they wero entitled
to compensation foxr the improvemenis made by them of the
holdings, &o.

# Apresl from Appellnte Decrve, No.o 16850 of 1005, agaivst the decree of,
J. Johuston, Offg. Distrive Judge of Rapgpur, dated June 23, 10CE, ruvamiﬁ’g
he decrees of Jogadish Chundra Sen, Munsif of Nilphammi, dated April 25, 1605,
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The learned Munsit, after recording the evidencs in English

897
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a8 if the suit was one for rent, held that no notice to quit, was RATI;VL AL

necessary in this case as the defendants were not allowed to
“lold over,” and that they were liable to be ejected; and he
accordingly decreed the plaintiff’s suit.

On appeal, the learned District Judge dismissed the plaintifi's
suit mainly on the ground that a notice to quit was necossary,

there heing a fair presumption that the defenants were allowed
to ‘hold on.’

The judgment of the learned Judge was as follows : —

“'T'wo principal grounds have been taken in these appeals, firsf, that the lower
‘Conrt erred in Jaw in recording the evidence in Euglish, and, seeond, that the suits
are not maintainable in the absence of notice. It is not disputed that the first
confentioa is. correct. Siction 148 of the Benzal Tenancy Act under which the
lower Court sesuis to have thouzht itself empowercd to record the evidence in
Knglish ounly applies to suits for rant. This being a suit for ejectment does mnot
fall under that section, aud must be held to be giverned by the ordinary 'provisions
of the Code of Civil Procedare., Neither side has been able to cite any authorities
to the exact legal cffect of this error, bubt I feiwr onthe analogy of cases tried
summarily under the Criminal Procedure Codw, when not properly so triable, that
I should have no option but remand the case for fresh hearing.

Bafore doing so, however, it is advisable to consider the other contention of the
appellants that the suits are not mwaintainable without notice. Under section 49 (a)
of the Bengzal Tenancy Act, a suit for ejectmant wmay ho brought at the expiration,
of the term of a written lease, without notice. Tue case law on the subject,
however, is that, if on the expiry of such a lease the tenaut is allowed to hold on

~motice becomes necessary, Iiverything depends on what is 2 rexsonable time from
the expiry of the lease within which to bring the snit.  Inth: present case the
interval between the expiry of the leases and the institntion of the suibt was a year
and seven months. I am of opinion that the interval was unressonably long, and
affords a fair presumption that on the expiry of the leases the appellants were
allowed to hold on, anl that in conseqnence of some frosh disagreemests the  suit
have been brought. The appeals arc accordingly allowed with costs,”

The plaintiff thereupon appealed to the High Court.

Bahu Shibaprasanas Bhattacharjee, for the appellant.
Babu Buikantha Nath Dus, for the respondents.

Mrrra AND Oaseersz. JJ. This is an appeal in a suit by
a vaiyat to eject an nnder-raiyat. The defendants held the land

Gin
@,
Fansmz
Brar,



308

1807
Gyl
Bararw Lan
e
Ya
Pananz
Bipr.

CALCUTTA SERIES. [VOL. XXX1V.

under a rcgistered lease for a term of years, The term expired
and the present suit was brought one year and seven months.
after the expiry of the lease.

The defendant pleaded want of notice and acceptance of rent
as proof of his having been allowed to hold over.

He also demanded compensation,

The Munsif framed issues on these points and recorded the
evidence in English as if the suit had been one for ront under
the Bengal Tenancy Act. e gave the plaintiff a decree on the
finding that the defendant was not allowed to hold over and
that no notice was necessary.

On appeal by the defendant, the learned Officiating Distriot
Judgo of Rungpore held that the record of evidence having been
made in Eug] 1qh there had not been a ploper ’ma,l of j})ﬂ‘(‘mﬁ,—
8 fresh heamng. But he dwmlssed the mut and deoreed the
appeal on the ground that as the suit had been instituted one
year and seven months after the termination of the written lease
there was a presumption that the defendant was allowed to
hold over.

As regards this last point, there is no authority for the pro-
position that simply because a landlord does mnot institute a
suit for a time, the presumption is that the tenant was nllowed
to hold over. The expression “holding over” is well under-
stood, Tt moans that the relation of landlord and temant
oontinued with the assent of both parties, and the overt acts,.

by which the relation might be continued, are either the receipt
of rent by the landlord or his assenting to the continuance of
the tensncy by other acts or words. In the present case, the
learned Judge has not come to any distinet finding as to facts,
which would induece a Court to hold that the defendant was
allowed to hold over, Mere delay in the institution of the suit
is no reason for the dismissal of the suit on the ground that
the defendant was allowed to hold over. The lower appellam
Court, therefore, erroneously dismissed the suit.

Ag regards the order of remand, it is true that the Mlmmf
ought to have recorded the evidence in full in the language of the
Court, the suit not being one for rent. Dut that is mergly
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an irregularity—an irregularity which may be cured by the
applicstion of section 578 of the Code of Civil Procedure.

The analogy of a case tried summarily under the Code of
Criminal Procedure is mot applicable to civil suits, if there be
no defect of jurisdiction. When a Criminal Court tries a case
summarily under the special powers conferred by that Code, and
tries the case, when it has no jurisdiction to do so, the matter is
difforent. There the question is one of jurisdiction, it is not
merely an 'iDrregularity not affecting jurisdiction, the lower
appellate Court was therefore wrong in thinking that it ought
to remand the case for a fresh trial.

We accordingly set aside the deoree of the lower appellate
Court, and as that Court has not come to any distinet finding
on the evidence as to whether rent had been received after the
expiry of the fease for any period snbsequent to the lease, the
case must go back for a rehearing on the evidence already ou the
record. If that Court comes to the conclusion that the plaintiff
had not received any rent {from the defendants since the expiry
of the lease for any period subsequent to the lease, the suit should

be decreed, otherwise the suit should be dismissed. Costs of this .

appeal will abide the result.

(Clase remanded,

B. De B,
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