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Before Mr, Justica Chitty.

BHOLANATH KHETTRY
/v

KARTICK KISSEN DAS KHUETTRY axp Oraers.*

Hindu ILaw—Ilitakshara~dlienation—Right of son fo contest validily of
alienations of ancestral property made by father or grandfather prior to
son’s birth— Morigage of ancestral property-—Sow's vight of redemplion,

Under the Mitakshara school of Hindu Law, a member of & joint family
can contest the validity of the alicnation by his father or grandfather ouly _of
such an interest in the ancestral property as exisbed at his birth and vested
in im by his birth. '

‘Where there is a complete transfer of property by mortgage by tho father
or grandfather prior to the birth of such member, the only interest that way
vest on birth is the oquity of redemption.

Tws suit was instituted by the plaintiffs Bholanath Khettry
and Puran Chand Khettry dnfer alia for a declaration that they
were jointly emtitled to a third share in the premises No. 6
Mullick Street in Caleutta, which they claimed to be ancestral
property, for setting aside the deeree in a mortgage suit buing
suit No. 214 of 1905, and for stay of the sale of the above
premises, directed by that decree.

The plaintiffs are the sons of one Kartick Kisen Das Ii%try
by his wife Panna Dibee, and the grandsons of one Radha
Kissen Das Khettry, and the parties are governed by the
Mitakshara school of Hindu Law. '

Radha Kissen married one Goomti Bibee in the year 1808,
and Tartick Kissen was born in 1876. DBholanath and Purna
€hand were born on the 11th October 1904 and the 10th March
1906 respectively.

By an indenture dated the 2nd Ootober 1880, Radha Kissen
purported to mortgage the entirety of the premises No. ¢ Mullick
Btreet to one Dino Nath Mitter, without the consent of Kartick

* Original Civil Suit No. 654 of 1906,
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Kigsen, who was then an infant. Dino Nath Mitter died in 1907
1883 leaving a widow and six sons. Two of his sone obtained BEOLANATH
Letters of Administration fo his estate and instituted a suit Kumrrar
against Radha issen upon the mortgage, being suit No. 832 Kanriox
of 1884, and on the 11lth September 1884, they obtained the K{gﬁ;gf
usual mortgage decree comtaining a direction for the sale of the
property in case of non-payment. In 1885 a suit was instifuted
for the partition of the estate of Dino Nath Milter, being suit
No. 450 of 1885, and a Receiver was appointed of some of the
shares,
In 1887 Radha Kissen filed his petition in insolvency and
by a vesting order dated the 20th December 1887 all his estate
vested in the Official Assignee.
~——Gn the 19th Maxch 1894 Kartick Kissen mortgaged his half
ghare in the premises No. 6 Mulliok Street to one Mukund Lal
Pal Chowdhry, and from this date to September 1895 five other
mortgages were executed by Kartick Kissen in respect of a
moiety of the came premises in favour of other mortgngees.
By an order dated the 7th March 1895, the Receiver appointed
in suit No, 450 of 1885, was directed to take steps to realise the
money due on the mortgage of the 2nd October 1880. On the
8rd September 1896, the Receiver, with the consent of Kartick
Kiszen, applied for and obtained an order, in suit No. 332 of
1884, for the sale of the whole of the premises in suit. The
~Dfficial Assignee as representiug the estate of Radha Kissen
made no objection to this order, by which after providing for
the payment of certain costs, it was directed that the remainder.
of the sale-proceeds should be divided in two parts, to eatisfy the
mortgage decree obtained ageinst Radha Kissen in suit No. 832
of 1884, and the claims of the mortgagees of Kartick Kissen
respectively.
The Receiver did not procced to earry out the order of the
31d September 1896 in consequence of the institution of a suif
by Goomti Bibee claiming a third share in the premises. This
‘guit abated on her death on the 1st January 1901, Further delay
was caused by the institution of a suit by Panna Bibee, claiming
a share in the premises. This suit was dismissed on the 18th

Nf)‘ecember 1903,
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In 1905, Debendro Tl Pal Chowdhury [and Jogondro Tal

Rrona Warg L8l Chowdhry as executors of Mukund Lal Pal Chowdhry,

Kuaprray

vl
Karriox
Krssox Dasg
Karrrgye.

instituted o suib, being suit No. 214 of 1905, and by & decree
dated the 2nd August 1905, it was ordered that this suit should
be treated as supplemental to the suit No. 382 of 1384, and that
the order of the Srd September 1896 should be carvied out. The
4th August 1906 wus the date fixed for the sale of the premises.
Radhe Kissen had died on the 30th July 1905,

Tt was this decree in suit No. 214 of 1905 that the pluntiffs
prayed to have set aside in the present suit, instituted by them
by their mother and next friend Sreemutty Panno Bibee aguinst
their father Kartick Kissen, the esecutors of Mukund Lal I'al
Chowdhury, various other parties claiming an iunterest under
the various mortgagees, and the Official Assignee, ulleging
that upon their birth they became entitled jointly %o a one-third
ghare of the premises under tho Mitakshara school of Hindu Law,
that at the date of the institution of suit No. 214 of 1904, Bhola-
nath had been born and not having been made & payty, wag not
bound by the decree, and lastly thab all the mortgages were for
immoral purposes and did not in any way affect their right, title
and interest in the premises.

Mr. S. R. Das (with him Mr. P. K. Sen) for the plaintiffs,
Under the Mitakshara school of Hindu Law, a son on birth has
o vested interest in ancestral property and a copareener canmot
sell or mortgage his undivided shave in ancestral property for 1
own purposes, unless for necessity in respect of an ante@dﬁgnf
debt or in execution. He cannot aliemate his share except on
partition. See Suraj Bunsi Koer v. Sheo Persad 8ingli(1), Sadabart
Prasad Sahws v. Fooibash Koer(2), and Venk daramannye Pontuly
v, Venhataramana Dass Pantulu(8), also see Mayne's Hindu Law,
7th edition, sections 3853, 856. Hence tho mortgago of Radha
Kissen, exeouted without the consent of his son Kartick Xissen
and for immoral purposes was invalid. The mortgage would only
bind Radha Kissen’s share; such share to be ascertained not on
the date of the mortgage, but at the time of realisalion. See

(1) (1878) I, L. R. b Cale, 148; L. R. 6 1.A, 88,
(2) (1869) 8 B.L. R, (F.B.) 81 (8) (1905) 1. L. R. 29 Mad. 200,
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Rangasami v. Erishnayen(l) and Mahabeer Persad v. Eamyad
Singh(2).  Also see Mayne’s Hindu Law, 7th edition, sections 362
363. The same arguments apply to the mortgages by Kartick
Kissen. Before partition, the purchaser or mortgagee, like his
alienor, is liable to have his share diminished by the birth of other
co-parceners. L'he remedy of the purchaser or mortgagee isto
insist on an immediate partition : see Madho Parshad v. Melrban
Singl(3), Gurlingapa Satwirapa Gidwir v. Nandapa Chanbasapa
Solapuri(4). Punambala Pillai v. Sundarappayyar(5), was also
referred to.

Myr. 0. R. Das (with him M, B. (. Mitler) for the defendants
mortgagees. A co-parcener has a vested intevest in the ancestral
property. Under the Trunster of U'roperty Act a vested interest
oap-he transferred, and the transferee will be invested with the
whole inferest that lay in the transferor: see Aiyyayari Ven-
Eaturamayyes v. Aigyagars Runayya(6), All the suthorities quoted
by the other side ars coses ol contract-debts, and 80 are to be
-distinguished from this suit, in which there is a transfer of
property. Radha Kissen became insolvent before the execu.
tion of the mortgages by Kartick Kissen. His half share in the
property vested in the Official Assignee for the benefif of hig
creditors. 1t cannmot be argued that the Official Assignee became
a member of the co-parcenary, of which Radha end Kartick
were joint members. 'Ihe vesting order put an end to the
_unity of the family and amounted to a partition. If however,
the Official Assignee be held to represent Radha Kissen, it may
be pointed out that the consent order was made in the presence
of both parties. |

A Mitakshara son caunot objest to alienations validly
made by his father before he was born or begotten, because he

could only by birth obtain an interest in the property. On-

birth, & son gets an interest in what is left of the ancestral pro-
perty, and not in what has gone out: see Mayne's Hindu Law
7th edition, section 842 ; Mudho Singh v. Hurmut iy (7), Jogul

(1) (1890) L. L, R. 14 Mad. 408, (4) (1896) L L. R, 21 Bom. 797,

(2) (1873) 12 B. L. B. 90. (5) (1897) I L. R. 20 Mad. 854,

(8) (1890) L L. R. 18 Cale. 167;  (6) (1902) LL, R, 25 Mad. 690,
Lo R. 17 LA 194 (7) (1868) 8 All H, C. 433,
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Kishore v. Shib Schai(l), Girdharee Lall v. Hantoo Lall(2),
Yekeyomion v. .Agm'swara’(m(ék) In the presont caso the sem
would have an interest in the cquily of ledompmon only. If
there had been a conveyance by sale, there is no question, that
the plaintiffs would havo no cause of action. There is no differ-
ence in principle between sale and mortgage in respect of
the tronsfer of the property. On the question of antecedent
debts, Khalill Rahman v. Gobind Pershad(t), Moheshwar Dult
Tewari v. Kishun Singh(5), Gunge Prosad v. Ajullia Persad
Singh(6) were referred to.

MMr. 8. B. Das, in reply.

Cur. adp, vuls”

Cmrry J. Thisis a suit by Bhola Nath Xhettry and Poran.
Chand Khettry, infants, by their mother and next friend against-
their father Kurtick Kissen Dag Khettry and some fifteen other-
defendants to contest the validity of certain mortgages made
by their grandfather Radha Kissen Khettry and their father
Kartick Kiscen Das Khettry before the plaintiffs were born.

The plaint sets out in full detail the civcumstances which.
have oceurred since the date of the mortgages,

The facts are somewhat eompac&{cd but I do not pwposeﬁ
to discnss them af length, because it is admitted that the stutoe:
ments in the plaint ave substantially correct. Two dates, how-
ever, shonid be added to those there given, viz, the dates of the
births of the plaintiffs. Bhola Nath was born on the 11th Octobe,
1904 and Poran Chand on the 10th March 1906. The prayer
of the plaint is, firstly, for a declaration that the plaiutiffs are
entitled jointly to a third share in the premises No. 6 Mullick
Street. Secondly. for partition of the suid premises. Thirdly,.
to set aside the decrce made in suit No. 214 of 1905 and stay of

(1) (1883) L L. R. 5 AlL 430,  (4) (1892) 1. L. R. 20 Culc. 328
(2) (1874) L. B. 1 1 A, 821 (3) (1907) 11 C. W. N. 294,
(c) (1868) 4 Mad, H. C. 307. (6) (1881) . L. R. 8 Cale 131,
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the sale directed by tat decres. A number of issues were raised
in the case, but so far as we are at present concerned the suit may
be dealt with on what is really a preliminary question, whether
the plaintiffs have any right lo contest the mortgages or to go
‘behind the decree, which has been passed in respeet of them,

The parties are governed by the Mitakshara school of Hindu
TLaw and the case must be considered on that basis,

Tt must be assumed for purposes of this decision that the mort-
gages both of Radha Kissen and Kartick Kissen were improperly
made or that the money was raised by them for immoral pur-
poses ; for it is obvious, if the mortgages had been properly mads,
they would be good against the plaintiffs, even if they had been
alive at those dates.

- ~The cases, which were cited by Mr. 8. R. Dag for the plain-
tiffs, do not-seem to me to bear upon the real point at issue in this
case. The propositions of law, which he asserted, and which were

‘based on the decisions in the following cases, viz., Surqj Bunsé

Koer v. Sheo Prosad Singhi(1), Sadabart Prosad Sahu v. Fool-
bash Roer(R) and Madho Parshad v. Mehrban Singh(3), are well
established, but really do not meet the point here. There is no
dispute that a son on his birth becomes entitled o an interest
in the joint family property existing at that date.

The real question here is what was the ancestral property,
which was in existence at the date of the birth of the ﬁrst
-plaintiff. -

The law is definitely stated by Mr. Mayne in section 842 of
his work, which runs as follows i—

« Dispositions of property by a father can, of course, only
be objected to by those who have a joint interest with him in
the property either by joint acquisition, or by birth. Where the
objection is based on the latter ground, it is necessary to show
+that such an interest vested in the objector at his birth or by his
‘pirth, Therefore, a son cannot object to alienations validly made
Yy his father before he was born or begotten, because he could
sonly by birth obtain an mterest in property, which was then

(1) (1878) L. R. 6 L A, 88, (® 1869) 8 B. L. B. (F. B.) 81.
(8) (1890) I L. B, 18 Oale. 167; L. R. 17 I A. 198
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existing in his ancester. Ilence, if at the time of tho alienation.
there had been no oune in existence whose assent was necessary, or

Xunerepy if those, who were then in existence, had consentod, he could:

e
Eaxrior
¥npuw Das
BHBITRY .

Cuzrry J.

not afterwards object on the ground that there was no necessily
for the transaction.”

Turning to the facte of this case we find that tho fixst morts
gage was made on the 2ud October 1850. Ou that mortgage a
suit was filed (being su't No. 832 of 1884) and in it & consent
decres was passed on the 11th September 1884, That decrse was
the usual morigwe decree and contained a divection for sale of
the property in case of non-payment. In 1587 Tadha Kisson
became ingolvent and his eslale vestel in the Official Assignee,
Beotween March 1894 and September 1835 no less than seven
wmorigages of this property were mado by the first defenelz,mh .
Kartick Kissen Das Khettry.

it may be stated that Radna Kissen’s mortgaga purported
to be of the whole preperty and Kartick Xi:sen’s muorigages of a.
molety.

On the 3xd September 1896, an order was obfained by the.
Receiver sppointed in another guit for sale of the whole prcperty
in suit No, 3332 of 1884. To that order Kurtick was a consinting
party and the Official Asignee, as rejreseuting Radha Kisen’s
interest in the estate, made no objetion and w.ust also b taken to
have been a consenting party. At that date the Olficial As: ignea~
and Kartick Kissen Dus Khetiry were the only iwo pevsons  in
existence, who had any right in this particular properly and ,;.V
eppears to me that {bat corsent cxdir had the effuct of a ratific
catior, if it con be se called, of the merlgrge of LRadha Kissen
by Kartick Kiseen and of the mortgages of Karlick Xisgen by
Radbe Kissen .or his yepresentative the Official A:signee, That
order still etends good and it is in pursuance «f that crder that
¢ne sale is now beirg acked for. It is trve that in suit No, 214 of
1905, which was fled. aftcr the fiast pleintift was boin, a deoree
also by onrsent was taken on the {nd August, 1905. It may be
notiocd that Radha Kissen Lad ‘died scme three days before that
decree was pasecd. Py thet decree it was ordered that that suit
chould be regarded as supplemertal to the suit ¢f 1884 and that
{he eale oxdered in the cuil of 1884 should yroceed.
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It is this last decree, which the plaintiffs now seek to have set 1907

sside as against them, Dut it appears to me that it is immaterial g =

whether this decrce be set agide or mnot, for the order of the 8rd Kurrrry
Beptember 1896 is still standing and there can bo no objection to Kigsrox
the revival of that order (if indeed it need reviving) by an order Kff:’;’:mggf
made expressly in the 1884 sut. But in my opinion it is clear . ~—
that there were completo transfers of this property both by Radha Crurex 3.
Kissen end Kartick Kissen, translers it is true by way of mort-

gage and not by salo and thereforo transfers of a qualified nature,

but none the less complete transfers. Whelher such transfers

would have been good as against Radha Kissen or as against

Kartick Kissen of the moiely dealt with by each other it is not
neces:ary to discuss, for in my opinior, as I have stated, the con-
ent decree of 1896 amounted to a cousent by either party to the

transfors of the other. The result is that at the dates of the
plaintiffs’ births the ancestral property covsisted not of an abso-

lute estate in the premises No. 6 Mullick Street, but in the

squity of redemption to that property. To o chare in that equity

of redemption it may be that the plaintiffs became entitied on

their respective births and as such they may be entitled to

redeem the propeities. That there was some such idea on the
plaintiffs’ part is shewn by the application made to me by their

soungel at the commencement of the hearing for leave to amend

the plaint by the insextion of a prayer for redemplion. ThatI

refused, because it by no means follows that there would be any
necess'ty for a suit for redemption, and also because 't would

be a prayer inconsistent with the present claim of the plaiutiffs

thet the mortgages are invalid as agaivst them. IBat so faras

the setting aside of the mortgages or of the decree of this Court,

which has been passed upon them, is concerned, I am of opinion

that the plaintiffs have no case and I thivk that cn this ground

wlone their suit must necessarily fail, | |

I do not cousider it necessary {o deal with the anfborities

quoted et great length, because the law on this point at lessh

seoms olear and, if this be correct, those cases have reslly no
$earing upon the point. | | )

" This is a case of a complete transfor before the pliintiffs’
“pirth, and not, as it was in most of the cases cited, a aase of a
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7 debt or of a contingent contract. I hold, therefore, that they

B om AT ha‘.ve no right in the su.it tf) the rfalief which they claim and the
Kawrrry.  guit must therefore be dismissed with costs.
'KA:E;?ICK

Kizgrxw Das T
KEETERY, . : ‘ Suit dwmassed.

Attorney for the plaintiffs: 0. G. Gangooly.

Attorneys for the defendants: Duit & Guha.

JC C.



