
APPELLATE CRIMINAL.

Vo l . XXXIV.] c a l c u t t a  se r ie s . 325

JBefore Mr. Justice liampini and Mr, Justice Gxipta,

DASARATH MANDAL 
V.

BMPEEOE.*

Oonviciion— Conviction of an offence without s^stiiftc clinrgn—Misdirections to
the jurif.

I f  tlie  accused are charged w ith  an oU'ence tiiid or s. 804 or w ith  one undee 

0. 825, they m&y be couvictod o f au offence u iid fr s. S23 o f tlie  P e n d  Codo. 

tiio u g li no charge under tlitit section lia s been drsw u up against tbem .

Biifc ■when they are eluirged w ith  those offences alleged to have been comttiitted 
by ai.„-c^sr-porfc4on in  tho course of a rio t %,e., when they nre charged under (s. 1 4 7 ) 

804 and 825 coiubiued w ith  b. 149 o f the P en al Code aud the coinuussion o f 

the rio t is disbtilieved, they should not be convicted of the oileiica under a. 32 3 
iu  respect of th e ir in d iv id u a l acts w ith  w h id i they are not charged aud w hich are 

aot im puted to tliem  ia  the Jud g e’s charge to the Ju ry .

'J’he otnissioa by the Ju d g e  in  h is charg-o to the J u ry  to m ention tho fact of the 

o rig in a l witnesses named iti the first iuform atio n having beeu ahiindoacd by the 

prosecution, o f two o f them  Im ving g ives evidence fo r the defenea and o f the 

■witnesses actu ally  exam ined fo r the prosecution being e n tire ly  new witnesses, is  a 

Bufflciont m isdirection to Ju stify  the setting aside of tho conviction.

CiUMiNAL A p p e a l .

Tlie case for the prosecution ■was that one Haran, who was in 
possession of a plot of land, was ploughing that plot with ibe 
assistance of some other men. One morning, the accused, 
persons, accompanied by others and armed with latMs, came upon 
the land and attacked them and in that attack Dasrath, one of the 
accused, struck Haran so severely with a lai/ii on his head that he 
immediately fell down and died iu consequence of the injury. 
The defence was that the plot of land belonged to and was ia the 
possession of Dasarath’s party, that they finding Haran and his 
people ploughing their land came there and protested, whereupon 
Haran went home, brought some iatMs, which were dietribated by 
his son Binnanath amongst his people and a free fight ensued, in 
the course of which some of the accused’s party got serious
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iujuries, but tliey could not toll how and by wliom Haran was so 
assaulted,

Boforo ibo committmg Magistrate tlio prosoouiion did not 
examine any of tho witaosees named in ibo first information, 
excepting only t-wo, but examined a number of now witnorfscs. 
The t'wo named in tlie first information, tiiougli related to ilie 
deceased Haran, BTipported in a manner tlio story for tlie dofonoo. 
Before tlie Sessions Judge tlie prosecution examined only tlie now 
witnesses and the acoused called and examined tlio two prosoou- 
tion witnesses examined before the committing Magistrato as 
their own 'witnesses.

The case was tried by the Sessions Judge of Khulna with a

Dasarath was charged under sections 304, 325 and i
the other three accused, Eatan, Kani and Gopal wero cliarged 
under sections 304 and 325 and 147 read with section 149 oE the 
Penal Code.

The Jury unanimously acquitted all the aocused of the charges 
under section 147, but were of opinion that Dasarath was guilty 
under section 325 and the other three were guilty under section 
823,

The Sessions Judge agreeing with the Jury convicted the 
accused accordingly.

Balu Sarat Chandra Roy Ghowdry appeared on behalf of the 
appellants.

The JDejpiitif Legal Remembrancer {Mr, Douglas White) appeared 
on behalf of th.e Grown,

BiAMPim AND G-dpta JJ. This is an appeal against the 
conYiction of the accusedj who haYe been couYioted, the first 
Dasarath of ao offence under section 325 of the Penal Code and the 
three others Eatan, Kanai and Gropal of an ofPence under section 
823 of the Penal Code,

The accused were tried with the assistance of a Jury. The 
Judge has given effect to the unanimous verdict of the Jury. 
Hecne the appeal is on the ground of misdirections in the Judge’s 
charge.
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The learned pleader for tlie appsllants coatonds on behalf of 

ike tliree aooused Ratan, J£anai and (3-opal that they wore oliarged 
under sootioaa 147 and r30 i and S2o ooDibiuod with seofeion. 149. 
Tli9y were aoq̂ iiitte 1 imder tlieso sections, bat conviotod uadei 
■sectioa 823. Now thy pleader for tlie _^appolknt contends that 
these aooused could not be conviotal under soatioii 323 of the Penal 
Code; as they were not charged with having oausod harfc to the 
deceased Haran themselves, but only of rioting and of culpable 
homicide and grievous hurt committed in the course of the rioting, 
of all of which olfences they have been acquitted.

With regard to the first accused Dasarath, the pleader urges
(1) that the learned Judge has omitted to call the attention o
the Jury to the fact that the witnesses for the prossoution named
tn:' ’̂ \.'?r3t information report were not examined by the prosscti-
fcion in Court, (2) that the witnesses examined in Court for the
prosecution were new witnesses and (3) that two of the wifcnesses,
named in the first information report, Banshi and Sanaton, gave
evidence for the defence and tlie former said that Haran had gone
to his house and brought ki/as, which wore distributed by his son
Dino Nath and that a fight subseqiiontly ensued. He also urges
that the Judge has misdirected the Jury as to the right of private
defence in the following passage in his charge. “  Supposing the
accused to have been in actual possession of the land, can they
plead that they were justified in using force to protect their
property ? Haran was not committing mischief by ploughing,
Further j to be guHty of criminal trespass, Haran must have entered
the land with intent to Intimidate, annoy or insult the person in
possession. There is no question of intent to insult or intimidate.
ploughing is a perfectly legitimate use to put land to, and if a
man goes on to land, which he has no right to plough, he will
not be going there necessarily to annoy. The intent to annoy 
must be shown independently of the en^jy. I f this is not done,
no case of criminal trespass is made out and the right of prifate
defence will not arise.”

"W& think the first of these oontentions must prevail. Of 
course, if the throe minor accused bad been charged with an offenoe 
.under section 304 or wjth one under section 325, they might 
h&v© been conYicted of an offence under pection 323, though no
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1907 ckargo under tliat secfclou Imd been drawn up againafc tliom. But 
Damhatb were ohai'ged w ith  tliose offuncoa alleged to liavo boon oora-
Mambai, m itted  b y  anotlier person  in tlio oourao o f  a riot. T h o  Jury lias

iMBMoa. i'ound that tliero w as e o  riot, and heaee tliey  slioiild not in. our 
opinion havt) beon conyictcd of tlio ofiouco o i  hurt in  respoot ol 
tb e ir  in d iv idu a l acts, w ith  w hioli th ey  wero n ot ob argod  am i of 
w M ob there is no  trace iu  the J iid g o ’ a charge to  t l o  Jury ol- over 

h a v in g  been im piitod to  them .
Then wo consider that tho Judge should hiivo oalled the 

attention of the Jriry to the faot of tho origiual witubsaoa haying 
been abandoned by the proHOoution, of two oi; tiiom ha?ing givon 
evitionee for the detenoe and o! the 'vvitnedsea exiimiucd in (jourt 
for the prosecution being entirely new witnesseB.

We are not prepared to say that has inisdirô stetf
the Jury as to the right ol private defence. If the acousod’s party 
had been previously in. possession of the land, with regard to 
which there was a dispute on the day of the ooourrouoe, they were 
not in oiir opinion JnsiiEed in aiming themaelyes and in seeking 
by force to eject Haran and his party from the land, which, at 
the time ol the ooeurrenoe, they were engaged in the peaceful 
occupation of ploughing.

We need not, however, discuss ihia (question now. Wd con­
sider there are suffieieut misdirections in the Judge’s charge to- 
the Jury to justifv- our setting aside the oonviotion and sentenoea 
of the aeaused and our directing their retrial, which w© 
aooordingiy do.
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