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CALCULTA SBLRILS. [VOL. XXXIV,

Before My, Justice Miira and Mr. Justice Caspersz.

HRIDAYNATILI DAS CHOWDHRY
¢

KRISHNA PRASAD SIRCAR AND OTHERS.*

Landlord and tenziut—2ortyige of tca.rcs—Deerce for rent—Sale of inort-
gaged tenures—Iicunbrances, annulicnt of—Sale of several tenures free
of incuinbrancc—Bengal Tenancy det (VILI of 13566) Ch. XIF, s. 167.

A landlord having the same tenant holling different tenures may institute
one suit for the rénts of all the tenures, but having obtained a decree in qun’
a suit ¢annot cause the sile of all the tenures together fres of moaaibiances dndr
the provisions of Chap. X1V of the Bengal Tenancy Act.

In order to take advantage of the special provisions relating to cales for arrears
of rent, the landlord must cause the sale of each holding or tenure separately after
having obtained a decree as regards the rent of such tenure or holding,

Seconp ArpgaL by Hridaynath Das Chowdhry, the plaintiff,
This was a suit for recovery of Rs. 4,879-6 on a mortgage bond.
In this bond several jofes in Kotegaon and Guliara and one jofe in
Martazapur were mortgaged by defendants Nos. 1 to 4 for a sum
of Rs. 1,889, The bond was executed on the 12th Bhadra 1299,
and on the 19th Bhadra 1299 a sum of Rs. 500 was repaid to the
plaintiff.

No more apparently was paid, and in 1897 the plaintiff sued
the defendants Nos. 1 to 4 for a sum of Rs. 1,599 giving up a
portion of his claim amounting to Rs. 1,061 odd. The amount
was decreed, but the jofes in Guliara and Kotegaon were not held
to be liable. The plaintiff therefore appealed and got a decree
binling ull the jotes in Kotegaon and Guliara, as well as in
Martazapur. The amount of this decree including costs was
Re. 2,300. This decree was executed in 19007; all the jotes were
sold and the plaintiff purchased them.

# Appeal from Appellate Decree, No. 1040 of 19035, from the decree of
W. 8. Coutts, District Judge of Dinajpur, dated June 29, 1903, reversing the

decree of Akhoy Kumar Chatterjee, Subordinate Judge of Dinajpur, dated Dec,
10, 1904.
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After the purchuse the plaintiff went to take possession, but  weuy

was opposed by the defendant No. § so far os the Nolegaon and g res o

Guliara jotes were concerned. Defendant Wo. 5 then instituted = Das

. . o . ' CHOWDHRY
proceedings under ssction 835 praying not o be oasted from the z
bvd -
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Kotegaon and Guliara jofes alleging previous purehass. This  ‘po e
application was allowed in January, 1963, SIRCAT.

The plaintiff therefove instituted this presont suit to Lave the
Kotegaon and Guliara joles declared livble for the mortgage debi
as well as to recover the sum of Rs. 4,3:9 alloged to be due wu
the mcrlgage Lond,

The suit was contested by defenduunt No. 5, whoe contendad
that he had purchased the jofes in Guliara and Ketegnon in
-execution of rent decrees, afler the mamtyagoe to the plaintiff, Lut
berore tho—institution of the suit in 1897, ITe stated that tho sale
being in execution of rent Jdocrass he purchased with power to
annul incwmbrances, and that in aceurdance with the provisions
of seelion 167 of the Bengal Tenancy Aot he hal caused o
uotice to ke served on the plaintiff annulling the incumbrances.

Puaintiff on the other hand alleged that ths sale to ihe
defendant was not properly speaking in execution of a remt
decree, but that the decree was in offect a mouney decree, and
Le also contended that the notice under seclion 167 was time-
Larred aud illegal.

Several issues were framed by the Court of first instance:
the second issue was in the following terms 1~

“Whether the decrces and execution proceedings. and the sale at which
defendant No. B purchased were under the provisions of the Bengal Tenancy

Act, and whether they have the effect of rent decrves, or they weie money
doerees 77

The learned Subordinate Judge held, ¢nfer alia, that the decree
in execution of which defendant No. 5 purchased, was in effcot
a money decree, and that the purchase was subject to incum-
brances. IHe fuither held that the notice uuder Bectwn 167 was
in time and legal. |

On appeal, the learued Distriot Judge was, however of opinion
that the defendant No, 5 was entitled to annul the ineumbranees
Bnd that he did o by giving a legal notice under & 167
of the Bengal Tenandy Act, and that the plaintiff was not
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entitled to proceed against the Kotogaon and Guliara jofes; and
ho accordingly set aside the order ol the first Cowrt and allowed
tho appoal.

The plaintiff now appealed to the Tligh Court.

Babu Shorashi Charan Mil ra, for the appellant.

Saby Daravka Nath Cluclerhulty and Babw Turak Chandra
Chauckerbutty, for the respondents,

Mrrra anp Caseensz JJ. This is o suit on a mortgage, and
it has nrigen on account of a proeceding wnder section 385 of the
Code of Civil Procedure after the plaintifl had obtained o &emw-;. -
on his mortgage and cnused the sale of {hoe liypotheented pro-
pertics. The defendants are purchasers in execution of a decree
obtained by the superior landlerd of jotes or tonures, which were
hypotheeated to the plaintiff by the temants. There were soveral
jotes or tenures, which were hypothecated to the plaintiff. The
mortgagors held, under the same landlords, H jotes in the
village of Kotegaon and 11 jotes in the villuge of Gulirrapore.
The landlords imstituted two suits for ﬂw rents of tliege
several jotes. In ome suit they eloimed rent for 8 jotes, 8
in Kotegaon and 6 in Gulinrapore, and, in another suit, they .
claimed rout for 6 jotes, 4 in Guliarapore, and 2 in Kotegaon,
They cbtained two decrees, and, in execution of these decrces,
caused two separate sales of the holdings covered by cach of the
decreos.  The first suit brought by the plaintiff having Leen infrue-
tuous, the purchaser under the rent decrees not having been made
a party to it, and the plain’r,iff heving been unsucesssful in the
proceeding under section 335 of the Civil Procedure Code, hag
instituted ihis suit rasking the original mortgagors as well as the
purchaser in execution of the decrees obtained by the landlords
parties defendants.

Various questions were raised as indicated by the issues set

~out in the judgment of the first Court. T is only necessary for

the purposes of thig appesl to refer to the second issue, which

“relates to the effect of the mortgage to the pleintiff and the sales”
held ub, the mstsmee nf the landlords, The third issue as to
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notice under sec, 167 of the Bengul Tenancy Act, the fourth
issue about limitation, the fifth asto the right of the plaintiff to
miutain the suit, have been found in favour of one party or the
other by the lower appellate Court, and we see no reason to
disturb its conclusions,

Bat as regards the second issue, the question is one of
importance, though it seems to us to be not of much difficulty.
That question is, whether alandlord having the same tenant
bolding different tenures under Lim can institute one suit for the
rents of ail the tenures and, having obtained a decrees in such a
suit, can proceed under the procedure iaid down in Chapter XIV
of the Bengal Tenancy Act and cause the sale of all the tenures
free of incwmbrances.

It is mnot necessary [or us to enter into the question, whether
suohra-suit is maintainable or not. The inclination of our mind
is that such a suit is maintainable, aud the decree that may be
passed in such a suit is a good decree capable of execution in the
ordinary way, under the Code of Civil Procedure, as a decree
passed against the tenant-defendant.

The diffculty, Lowever, of the landlord, who has obtained such
& deorce, arises when he wishes to proceed under Chapter XIV of
the Act. The sections of that chapter of the DBengal Tenancy
Act, beginning with section 159, always use the singular—g fenure
or & hoiding. Under the General Clauses Act, the singular may
include the plural; but the definition given in that Aot must be
read consistently with the intention to be gathered from the
context. The General Clauses Act, therefore, does not help us
much. We must see whether the sections of the Bengal Tenancy
Act dealing with the matter of sale are such as contemplate
the salo of two or more tenures or holdings together by ome
sale,

Section 159 speaks of the general powers of a purchaser as
to avoidance of incumbrances, and it speaks of a tenure or holding
sold in execution. Section 182 also speaks of a decree for arrears
of rent due for a Zenure ox /zoldmg, that is to say, a decree
passed for arrears of rent of one -fenure or. one holding. Section
163 deals with the simultaneous issue of the process ‘of attach~
‘ment and proclamation of sale in respect of a4 femure ox holding,
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1907 and it further specifies, in sub-section (%), what the preclamation
.M~ 15 to contain : it should specify whether the tenure or holding is
IDIPAYNATH B ' . .

ras to be sold free of incumbrances and it irdicates the mode in
cnov:_n "¥ which the attachment is to be effected. Sub-section (2) also says

Iﬁ‘f:? that a notice of eale should be affixed on the tenure or holding.

smosr. It evidently does not contemplate that there should be so many
notices of rale in respect of the different tenures all lumped up
together under one decree. Section 164 speaks of the sale of
a tenure or holding subject to registered and notified inoum-
brances, and it is difficult to conceive that several tenures or hold-
ings are to be notified for sale subject to different registered and
notified incumbrances. The section must mean one tenure or
holdmg subject to one set of registered and notified incum-
brances. Section 165 speaks of the mode of sale Wh(;{l/thf
tenure is to be sold free of incumbrances, thus™ practically
ruling that it must be one tenure or holding subject to certain
incumbrances.

But the most important provision showing the contention of
the Act is contained in sections 169 and 171, which speak of the
distribution of the sale proceeds and protection from sale. The
decree holder being entitled to get not only the amount
covered by the decree, but also the subsequent rent of the
particular holding or tenure, it is absurd to suppose that the
section contemplates the sale and the distribution of proceeds
of different tenures or holdings sold under one sale. Section 171
enables the mortgagee of a tenure or holding, or the holder of
any other interest voidable under the sale, to pay into Court
the amount requisite to prevent the sale. It may be that a
person is either an under-tenure holder, or the mortgagee of one
tenure, having no interest in another tenure of the same mort-
gagor under the same landlord. If the landlord were allowed to
institute proceedings under Chapter XIV of the Bengal Tenancy
Act with reference to two tenures under one decree, the
result would be very serious as regards the person desirous of
preventing a sale under the provisions of section 171 of the Act.

It appears to us to be plain that, in order to take advantage
of the special provisions relating to sales for arreais of rent,
the landlord must cause the sale of each holding or tenure,
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separately, having obtained a decree as regards the vent of each 1907
tenure or holding.  Any other view wonll lead tn anomalies, gy e

DAZNATH

because it would canse great hisrdsbips to incumbrancers or o Das
C AOWDHRY

under-tenure hollers and, not in frequently, the temant. The o,

objeoct of the special provisions of tho Bengal Tenancy Act for Igff’g?

sales for arresrs is mot to deprive third persons of the Sizess.
rights, which they have under the ordinary law, but to protect
those rights as far a« pogsible and not to hinder in eny
way their right to the protection which they are otherwise
entitled fo. An inecumbrancer may have charge over several
tenures or holdings, which are to be sold together, and he
may find it diffioulf to pay the money for the protection of all
the tenures or holdings, especially when he is not interested
-as regards the others. The interest, which section 171 speaks of,
miigt-be the interest with reference, not to the properties or the
tenures to be sold, but with reference to the particular tenure
which is advertised for sale.

The tenant also may not have the power to protect by paying
the arrears of all the tenures or the holdings nnder the same land-
lord. It may be that he hes one tenure or holding, while as
regards the others he has mno such interest. He is desirous of
protecting one holding or his homestead, he may not be dssirous of
protecting the others, and it would be a great hardship to him if
he were compelled to pay all the dues of the landlord in order

‘to protect a tenure, which he is not willing to protect.

For these reasons, we are of opinion that the sales which took.
place at the instance of the la,ndlords in these cases did not avoid
the inocumbrances. | .

The lower Appellate Court has referred, in support of its view,
to section 45 of the Code of Civil Procedure snd section 2, sub-
section (2), of the General Clauses Act. 'We have already shown
that section 2, sub.section (2), is not applicable to a case like this
and, as to section 45, it relates to suits and not tospecial provisions,
such as are contained in the Rent Act. 'We have said thet it may
be competent to the landlords to institute cne suit for the rent of
several tennres or holdings ; but it is a different thing as regards
sales under the special provisions of the Rent Aet. The landlord
is entitled to prooged in the ordinary way in execution of a decree
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as provided in the Civil Procedure Code, and thore is ample

Hempoears athority in the books to show that lie has power to proceed either
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under the special provisions of the Rent Aet or undor the Code of
Civil Procedure, If he is desirous of alopting the procedure laid
down in the specisl provisions of the Rent Aet, he must proceed
according to the provisions of that Act.

The deeree ol the lower Appellate Court will, thercetore, be set
aside nnd the case sent back to the lower Appellate Court for the
consideration of the f{irst issue raised in the case, namely, whether
the mortgage, and the plaintiff’s previous mortage suit, docree, and
sale, were collusive and, fraudulent, and recondly to determine for
what amount, if any, the plaintiff is entitled to a docree.

The purchaser defendant stands in the position of & purchaser
of the equity of redemption, and it is not necossary for us to add-
that he s entitled to rodeem the plaintifs mortgage. The -tists
of this appeal will abide the result,

Appeal allowed ; case remanded.

B. Dy B,



