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Before Sir Qhunder Madhul Gliose, Kt. m i  Mr. Jmtics Cas-persg,

KA.NIZ FATIM A
P‘

SAJJAD H O SA IN /

Oudt'dian and ward— Guariian— XjialiUiy of gmrdian \to render aaeomi—
Suii for account against gmrdian~-Quardim a Wards Aoi (F i l l  o f
1890) t, 41, el. 4.

-̂ h e r e  a new guardian appointed under tta GHardian and Wards Act had not 
inspactedcEe accounts subnaitfcsd l>y the previous guardian, tlio latter having failed 
to pay the process fee for service on, tlie former of uotice to inspect tlieHJ, and the 
OoSrt had made no order tindar s. 41 (4) oi the Act discharging the previous 
guardian,

Seld, that a suit for aeconat would lie against the previous guardian.
A  guardian is hound to render accounts in respect of all the properties o f which 

he took possession as guardian, under the order o f the Court, and for the purpose 
of taking the accounts an inq^uiry must he made as to what those properties are.

S eco n d  A p p e a l  by the plamtiS, Kaniz'JFatima.
The suit, out of wMoh this appeal arose, was hrouglit by the 

'plaiutiff, a minor, through her hushaad and guardian^against] the 
defendant Syed Sajjad Hosaia for aodounts.

The material aEegations in the plaint were thesQ. That the 
defendant, who was the paternal nnole of the plaintiff, was 
appointed guardian of her person and property by the Distrioti 
Judge on the 13th September 1900 ; that, on the marriage of 
th  ̂plaintiff, the defendant, on the 12th November 1902,*resigned 
Hs office (as guardian and the plaintiff’s husband was appointed 
by the District Judge to be her guardian o the 3rd March 1908 j 
tha,t certain properties specified in. the ĵlaint constituted 
©state of the plaintiff and remained under the management 
of the defendant from the 13th September 1900 to the 11th

*  Appeal from ippellate Decree No. 18̂ ? of 1905, against the decree of 
H. Holaiwood, District Judge of Patna, dated the 4th October 1904, seversing the 

of Bato Lai Dutt, Offg. Munsif of Patna, dated the 18 th July 1904.
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Novembor 1902; aiiti lliat tlie noooiints filed by tlie deCendant 
in the Oour.t of the Juilge on flie lOth Novoia])ar ii)()2 were 
incorrect and false.

The defendant pleuiled ibafc the salt was not maintainable and 
that some of the pi’opatties mentionod in tlia plaint did not boloiig 
to the plaintiff.

The Muosif held that the suit was maintainable and that the 
defendant was liable to render accounts. I to made a preliminary 
decree for aooount, an 1 appointed a OomniisBioner to enquire, 
what wore the properties which onrae under the management of 
the defendant, and to take the aco mnts.

On appeal by the defendant the District Judge held that tb 
defendant having lesigned his guardianship with the leave 
the Court, after filing his accounts, on ihe 24th IJovernlxer iff02, 
and the plaintiff’s husband not having inspected the accountsj and 
there being no allegation of fraud, the suit was not maintainable. 
He further held that the Munsi! was wrong in direofciug the 
Oommissioner to enquire into the title of the properties alleged 
to have been in the hands of the defendant.

He accordingly dismissed the suit.
The plaintiff appealed to the High Court.

Mr. QauJiar All (MauM Mahomed Mustafa Khan with Mm) 
for the appellant. When the defendant filed his accounts in tĥ  
Court of the District J udge he was ordered to pay, prooess-fe^iM 
service of notice on the plaintiff’s husband calling upon him tc 
inspect the accounts; the defendant did not pay the fee, no 
notice was issued and the plaintiff did not inspoet the accounts. 
No order was passed by the J udge discharging the defendant 
from liability, and a. 41 (4) of the Q-uardian and Wards Act can 
be no bar to the suit. The defendant is liable to render accounts 
for the period of his guardianship, and for the purpose of taking 
the accounts an eu(iuiry must be made as to what aro the pro- 
parties in respect of which accounts are to be rendered.

Air. A. ChaucHrur 'i {Manlm iVunuldin Ahmsd with him  ̂ for 
the respondent. The order of the Court permitting the defend­
ant to resign and the order appointing the husband to be guardian 
amount to a discharge of the defendant, and there being
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allegation of Jraud, the suifc is not maintainable : s. 41 (4), Q-uardian 
and Wards Act, The question as to whether certain properties 
belong to the minor or to the defendant cannot be decided in a 
suit for account.
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G hose a o t  C aspe rsz  JJ. This appeal arises out of a suit for 
an aooount against a person, who held the office of guardian 
appointed by the District Judge imdei the provisions of the 
Guardian and Wards Act (Y lil  of 1890), The plaintiff is a 
minor under the guardianBhip of her husband one Syed Lialiat 
Hos«n. It appears that, on the 12th November 1902, the 
®3^n^dant, the then guaidian, applied io the District Judge for 
perrrvissi^'ttf^e&ign hia- oliice. On the 24th idem, the Judge 
recorded the following o r d e r O a l l  upon the husha.nd to tal?e 
over the guardianship and, if he wishes, to inspect the guardian’s 
accounts.”  'i'he Court further directed notice to issue on the 
husband upon the defendant putting in the process fee, A  week 
after this, that is to say, on the 2nd Deoeniber 1902, the hupband 
presented an application for the ]orpose of being appointed 
guardian ; but it does not appear that the defendant put in any 
process fee for notice to issue on the-husband for the purpose of 
inspecting the accounts. But, however that may be, an order 
was subsequently made on tb© 3rd March J903 appointing the 
hushaud as guardian. On the 17th December 1909, the present 
Buit- wa» bronght for the purpose of taking an aooount from 
the defendant for the period during which he held tie office of 
guardian.

The Court of first instance held that the defendant was liable 
to render an aocount, and it: accordingly passed a preliminary 
decree and appointed a Commissioner for the purpose of exa-mining. 
the accounts pxoduoed by the defendant.

We should have mentioned that, with the application presented 
by the defendant on the 12th November 1903, the guardian put 
in his accounts, and these accounts no doubt were lying in the 
office "of the. District Judge. Apparently, the guardian did not 
inspect them, but afterwards brought the present suit on the 17th 

^^Gcerober 1903 for the same purpose.
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On appeal, the leirriQl Blstriot Jud^o In a lu'ld that, regard 
being had to the facts whiob, we have noticed, the suit is not 
maintainable.

We do not quite understand upon what ground it could be 
held that no suit lies for the purpose of calling upon a guardian 
to render accounts. No doubt, if the aocouBts had been inspected 
and found to be satisfactory, or by reason of the plaintiff nofc 
hayirig in proper time inspected the accounts and questioned the 
propriety of such accounts, the District Judge had made an order 
declaring the guardian to be discharged from his liabilities save 
as regards any fraud that might be discovered, as indicated in 
section 41, clause (4) of the Act, the matter might have stood 
differently. But nothing of this kind happened in the proseiii^^ j 
and it must be borne in mind that the defendant failed' 
the process fee, which he was required to put in for the piî ’pose 
of notice being given to the husband of the minor to cope in 
and inspect the accounts. The accounts, no doubt, were lying 
in the office of the District Judge for about a year; but wo are 
unable to say that, simply by reason of the present guardian 
having neglected to inspect those accounts, there is a legal bar to 
the present suit being maintained. What the plainti#, now 
proposes to do is to have the same thing done which he might 
have done upon notice being given to him to come in and^ 
examine the accounts filed by the defendant. The learned Judge 
of the Court below has, we think, not correctly applied the 
provisions of clause 4 of section 41 of the Guardian and Wards 
Act to the facts of this case. That clause runs thus:-—“ When 
he,”  that is to say, the guardian, “  has delivered the property or 
accounts as required by the Court, the Court may declare him to 
be discharged from his liabilities save as regards any fraud which 
may subsequently be discovered.”  Now in the present case, 
though the plaintiff did not promptly appear and inspect the 
accounts and challenge them, yet the District Judge did not 
take any notice of the matter, and necessarily did not disoharge 
the guardian from the liability of rendering accounts in future. 
I f  he had done so, the view adopted by the District Judge might 
have been supported; but, in the oiroumstanoes mentioned, we 
do not Bee why the suit should not He. The learned Judge refejp^
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to a case yiecided hy his predecessor, the decision in wMeK was 
affirmed l:iy the High C'otirt̂  but tliê [<iistinguisliiDg feature 
between tbat case and this oase is that there was aa order of 
discharge by the District Judge and the accounts that were sued 
for were for a period suhseqneiit to the order of discharge, ' In 
this view of the matter, we tliin'k that the order of the District 
Judge should be set aside and the case remanded to the Court of 
first instance for an aeoounfc being taken.

There is, howeyer, one other matter as to which we should 
say a few words. A question seems to have been raised between 
the paxties as to whether certain properties in respect of which 
accounts are claimed by the plaintiff really belonged to the estate 

“^ - 4 ^  minor or belonged to the defendant personally. - The 
Munsif directed an ..eiiqiiiry, amongst otliers, into this matter. 
No doubt, in the present case, the question of right between the 
parties as regards the properties in question cannot properly be 
gone into, but still for the purpose of taking an account, it must 
be seen what are the properties, which the defendant guardian 
took possession of as guardian oithe minor uuder the orders of 
the Court; and there can be no doubt that he is bound to render 
an account in respect of all the properties of -whieh he receiTed 
charge as such guardian. In this oonnectibn we may refer to 
section 10, clause {o) of the Q-uardian and "Wards Act. la t h ®  
application, which is presented to the District Judge for the 
appointment of a guardian, the nature, situation and the 
approximate value of the property of the minor are set out, and, 
if the guardian takes owr charge in accordance with the list as 
given in the application, it may be ta.kenpnmd/aoie tMike m 
ia charge of all the properties as guardian ol the minor eonoerned, 
and that he is bound to account, in respect of those properties. 
With these remarks, the appeal is allowed, and the ease-flent Bai’ei: 
to the Court of first instance for an aceonnt being 
Costs will abide the result.
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