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Bifure My, Justice Brett and My, Justice Sharfuddin.

DWARKANATH PAL

» 1907
TARINI SANKAR RAYX Jan. 28

Qcenpancy holding—Right of occupancy —Sale of non-transferable occupancy hold-
 ing in execution of money decree— Subseguent recogrition by landlerd~- Code
of Ciril Procedure [ Act X1V of 1852) 5. 244-~Questions for Court executing
decree —Issue vaised by judgment-debtor as defendantin separate suit tha
Sproperty sola was not saleable— Estoppel.

Where the purchaser of a non-transferable oceupancy holding st a sale in
execution of a money-decree obtainsg the lundlord®s consent to the sale and his
recognition of the purchaser as a tenant as soon as can reasouably be expected after
the objections to the purchaser’s obtaining possession have been overcouwe, the sale is
rendered valid in Inw,

1t is not necessary that the consent of the landlord should be obtained prior to
the execntion proceedings,

Where in execution of a money decree agaiust the defendant an occupancy
holding belonging o him was sold and he had failed to raise the objection at the
time of the sale that the Holding was nob transfersble, although he had full
knowledge of the execution procef,dm«s and bad full opportunity to raise the

“wbjection.
Held, that it was not competent to him to rosist the purchuser after the confirme

ation of tho sale and that as between himself snd the purchaser the title to the

property vested in the latter on such contineation.
Sheskh Murullah v. Sheikh Burallah(l), Durga Charan Mandal v, Kali
Prasanna Sarkaor(2), and Bliram 4 Shaik Shikdar v. Gopi Kanth Shaka(3)

referred to,

Szconp ArpEar by the defendant Dwarkanath Pal.
The suit, out of which this appeal arose, was brought by the
‘plaintiffs Tarini Sankar Ray and enctber for the declaration

A’ppeal from Appellate Decres No. 1917 of 1905 agaivst the decree of
Srigopal Chatteiji, Subordivate Judge of Dacca, dated the 10th Angust 1908
reversing the decree of Moulvi Asman Ali, Munsiff of Manikgunge, deted the 24th

June 1504,

(1) (1908) 9 C. W. N. 972. (2) (1899) 1. L. R. 26 Cale, 727,
(8) (1897) 1. L. B, 24 Cale, 865,
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of their title to and for the recovery of separate possession by
partition of an eight annas share of certain lands, The material
allegations in the plaint were these : —

That the lands formed a rafyaéi jole recorded in the landlord’s
sherista in the mame of the defendsnt: that ome Dwarkanath
Saha in execution of a money deeree obtained against the
defendant caused the jofe to be sold and purchased it himself on
the 9th November 1904 ; that subsequently it was declared in a
regular suit that at tho date of the auction sale the defendant had
only an eight-nuna shave in the said jofe and that the purchase of
Dwarkanath Saha was valid to the extent of that share only?
that Dwarkanath 8Baha having obtained delivery of possession
of the said eight annas share sold it to the plaintifs on tho 20th:
Magh 1809, who obtained possession by taking settlementfrom
and giving kabulist to the landlords. The plaintiffs alleged that
the defendant having subsequently to the execution sale succeeded
to the other eight annas share onm the death of his brother was
raising obstacles to their possession, :

The material allegations in the written statement of tho defen-
dant were that the lands in dispute formed an ordinary oceupancy
holding, which was not transferable according to local oustom and
usage; that Dwarkanath Saha could derive no fitle thercto
under the allsged auction sale, which moreover had boen brought
about fraudulently and of which the defendant had no knowledges
that the entire 16 annas of the disputed land was.in his Possession
and that neither Dwarkanath Saha mor the plaintiffs had ever
obtained possession ; that even after the alleged execution sale the
landlords contniued fo receive remt from him and that the land.
lords had never made and had no right to make any settlement
with the plaintiffs.

The Munsiff, who tried the suit, found that the ocoupancy
holding was not transferable without the consent of the landlord
and that the plaintiffs had failed to prove that the landlords had
given their consent to the purchase by Dwarkanath Saha by
subsequently settling the lands with him or that the plaintifis}
themselves had obtained any sctilement from the landlords. He

aceordingly found that the plaintiffs had no title and dismissed
the suit. | |



V0L, XXXIV.] CALCUITA SERIES.

On appeal by the plaintitfs the Subordinate Judge found that
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the landlords had recognised the purchase by Dwarkanath Saha ‘Dwnm
and had subsequently accepted a kabuliat from the plaintiffs on NATH Pan

recezpﬁ of salami. He held that the plaintiffs had a valid title to
the share claimed by them and made a decree in their favour.

he defendant appealed to the Figh Court.

Butn Batkuntha Nath Das for the appellant.

The finding of the first Court that the holding is not saleable
has not been displaced by the lower appellate Court. It being a
cage of a foroed sale the defendant cannot he estopped from
contending that the holding is not saleable and though the

uestion could have been raised in the execution proceedings
;q-'z‘ﬁ'ef\qugwﬂ Procedure Code is no bar to the defemdant
raising the question in answer to the plaintiff’s suit: Bhiram 4l;
Shaik Shikdar v. Gopi Kanth Shaka(l). A. right of occupaney is
not transferable: Nurendro Naram Roy v. Ishan Chunder Sen(2),
and it the bolding is not transferable the execution sale passed no
title to the purchaser : Kripe Nath Chakee v. Dyal Chand Pal(3),
Duwarka Noth Misser v. Hurrish Chunder(4); the right of occu-
paney notwithstending the sale remains in the former raiyat and
a subsequent recognition of the purchaser as a tenant by the land-
lord can neither destroy the 1ight of the old raiyat nor create any

‘right in favour of the purchaser; in the present case the recogmi~

tion by the landlord took place about six years after the sale ; the
fact, that six years after the sale, which passed no title to the
purchaser, the landlord chose to take remt from him, although the
defendant, the rightful raiyat, was on the land and had all along
‘beén paying remt, cannot affect his right: Bhiram Al Shaik
Shikdar v. Gopi Kanth Shaku(1),

- Babu .Moﬁmz' Mohan Chakravarti for the respondent. Ooou-
pancy holdings are saleable with the consent of the 1andlord

and & sale with the landlord’s consent would, pasy the haldmg =

to the purchaser: it is 1mmaterm1 whether the sale i 8 voluntary or
- involuntary: Dwarkw Nath  Missor v. mesk Chunder (4) ]

(1) (189%) L Li R. 24 Cale. 855, : ®) (1874) 22 W. R 169.
(2) (1874)22 W.R. 22, (4) (1879) I, L. Bu 4 Cale, 925,

mem
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1907 Anranda Dus v. Rulnakar Parda(l). Moreover, the record clearly
s, Bhows that the defendant had full knowledge of the execution
varn Pan proceedings and althoogh an order was made for the sale of

Tawer the holding znd the holding was sold, he never raised the objection

Sﬁ;’;j““ that the property was not saleable; ho is Lound by the order of
sale and camnot raise the objection now: Skeikh Murullnh v,
Steikh  Burullah(2), The delay in procuring the landlord’s
recognition is sutficiently explained by the fact that after the sale
the defendant and his relatives on his behalf raised various
objections to the purchaser’s getting possession and these objections
were finally overruled in the year 1900, and shortly afterwards in
the course of the year the landlord’s recognition was obtained.

Babu Baikwitha Nuth Das in reply,

Brerr Axp Suarruppin JJ. The present appeal arises
out of a suit brought by the ylaintiffs respondents for a decla-
ration of their title to and for partition of an eight-anna share
in a certain helding, in which they claimed a title by purchase.

The plaintiffs’ case was that the holding in question orig-
inally belonged tc one Dwarkanath Pal and his brothers, that
in execution of a money decree obtained by one Dwarkanath
Saba against Dwarkanath Pal the whole holding was put up
to sale and was purchased on the 9th November 1894—1))'?%“;
decree holder Dwarkanath Saba. A claim was put in during
those exeoution proceedings by the daughters of ome of the
brothers, who claimed as such to be entitled to an eight annas
ghare of the holding, That claim was disallowed, and thereupon
the claimants brought a regular suit against the purchaser
Dwarkanath Saha to have it declared that by the sale in
exocution of his decree only an eight-anna share belonging to
Dwarkanath Pal had passed to the purchaser and mnot the
eight annas share belonging to their fatler. The oclaimants
appear to have died during the pendenoy of the suit and the
defendants’ mother was substituted as their heir on their deaths.
1n the suit Dwarkanath Pal was added as a pro forma defendant,

(3) (1908) 7 C. W. N, 672. (2) (1005) 9 C, W, N. 972,
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It was decided on the Sth July 1896 in favour of the plaintiffs,
and it was declaral that the sale trausferred to the purchaser
Dwarkanath Baha only the eight annas share of Dwarksnath
Pal. On the 8lst December 1698 Dwarkanath Saha obtained
delivery of possession of the eight annas share and in 1900- Lie
bad hi: name regi tered as a {e¢nant of the half share in the
cherishta of the landlord. On the 29th of Magh (1992) Dwarka-
nath Saha sold the eight annas to the | laintiffs.

The plaintiffs’ case was that after the sale had been confirmed
and possession had been delivered to their vendor, the vendor
and, after the transfer to plaintiffs, the plaintiffs bad been in
possession of the half share of the holding and had been paying
mg\%;fbe landlord and receiving receipts. On the basis of
this tifle~they eclaimed the relief sought in the suit.

The defendanf Dwarkanath Pal in his defence contended
that no right passed under the sale to the vendor of the plaintiffs
on the ground that the holding was one in which the tenant

had only an occupancy right and it was not transferable by

custom, and thercfore by the sale the purchaser acquired no right.

The Court of first instance held that the jole was an ocou-
pancy jote and mnot transferable, and it further held that as
the saloe bhad been made without the consent of the landlord,
therefore no right was transferred by it to the purehasar
“Dwarkar:ath Saha, The Munsiff therefore dxsmmsed the PA&II[‘
tifls’ suit eutirely.

'On appezl the Lower Appellate Covrt has set aside the judg-
ment and decres of the Court of first instance, and hes found
that the eight annas shaxe of Dwarkanath Pal passed to
Dwarkanath Saha under the sale in the exeoution proceedings,
that the trausfer was recognised and consented fo by the land-
lord, and therefore that the purchaser acquired a valid title to
the share. He also found that after the purchase the plaintiffs’
vendor, aud afterwards the plaintiffs, had been in possession of
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the e1ght~anna gshare and therefore they were entltled to the

reliofs claimed, namely, a decree deolarmg thexr title and for a

partition of their share. o
The defendant has appealed to this Court. The main point,

which has been taken in support of the appeal, is that under the
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sale in the execution proceedings no right passed to the purchas.
er a8 the sale wag not held with the previous consent of the
landlord, and in support of this contention the case of Bhiram
Al Shatk Shikdar v. Gopi Kanth Shaha(l) has been relied upon,

-It has also been argued that the plaintiffs have failed to prove
such consent to the sale on the part of the lendlord either prior
or subsequent to the sale as would be sufficient in law to validate
the sale’and give the plaintiffs a good title. It has been pointed
out that, after the sale and purchase in November 1894, the
landlords brought a suit for rents for the succeeding years against
the defendant in 1898 and obtained a decree, and it is contended
that this circumstance is sufficient to indicate that the landlorde
did not Tup to that time recognise the purchaser at the anctigs
sale as a tenant of the holding.

In reply to this contention, the learned vakil for the re.
dents has very properly invited our attention to the following
facts, which in our opinion entirely nullify the strength of the
argument. The auction sale no doubt took place on the 9th
November 1894, but after that the claim was preferred by the
heirs of one of the brothers of the defendants, and, when that
claim oase failed; a regular suit was instituted. That suit was
not decided till the 8th July 1896. The purchaser afterwards
applied for the delivery of possession, but that was not given until
the 8lst Decsmber 1898, [Eiven after that date the presenf
defendant did not cease to raise obstacles to the enjoyment by the
purchaser of the property. At the time of delivery of possession
he put in an objection under section 318 of the Civil Frocedure
Code snd then for the first time rsised the point that as the
holding was an occupancy holding not tranmsferable by custom
therefore no right passed fo the auction-purchaser, That objec-

tion was decided in the Court of first instance in 1899, but

an appeal was preferred by the objector, which was not dismissed
till ‘the 20th January 1900. An application was made by
Dwarkanath Saha to the landlord to be registered as a tenant in
1900, There can in our opinion be no doubt that under these
circumstances the purchaser applied at the earliest possible oppors
tunity to the landlord to be recognised as a tenant and to have

(1) (1897) I, L. B. 24 Chlc. 856.



,,YOL.XXXIVJ CALCUTTA SERIES,

effect given to his pur.hase. We do nof think that the ruling
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already referred to, on which the appellants rely, can be taken a8 pyregs.
going so far to lay down that no sale of a non-transferable NazH Pax

occupancy holding in execution of a decree would be valid, if the
consent of the landlord were not obtained prior to the execution
proceedings. It is not denied by the learned vakil for the appel-
lants that in the case of & voluntary sale it is almost universally the
practice to obtain the consent of the landlord to the sale after it
has been effected, and the purchaser then obfains recognition
a3 a tenant by payment of a salami. It can hardly be supposed
that in the case of a sale in execution of & decree the consent of the
landlord can be obtained prior to the sale, as in the first instance
st oould not then be ascertained who would be the purchaser, and
1%@@ then be possible for the landlord to come to any
settlement with that purchaser. We think that, where a settle-
ment is made by the landlord with the purchaser as soon as can
reagsonably be expected after the sale and where the landloxd
afterwards recognises the purchaser and receives rents from him, it
is sufficient to render the sale valid in law. In this case we think
that the-facts disclosed by the evidence sulficiently prove that the
songent of the landlord to the sale and his recognition of the
purchaser as a tenant were obtained as soou as could reasonably be
expected after the objections and obstacles raised on behalf of the
“judgment-debtor to the purchaser’s obtaining possession had been
overcome, and we thercfore hold that the view, which the Sub-

ordinate Judge has taken, is correct that under the sals the eight

annas share of Dwarkanath Pal passed to the auotion-purchaser.
The suit by the landlords for the rents up to 1898 was brought

against the old tenants beeause they were still in possession, and

‘the auction-purchaser had not then obtained possession under his

purchase through the Court.
Tt has been suggested on behalf of the appellants that the

Submdmate Judge has cume to no finding whether the subsequent -

sale by the purchaser to the plamtszs was bona fide or mot..  We

think that was a question, which hardly required consideration. -

The mere fact that the auoblon-purchaser gold the share to the
plaintiffs, because * after. his. purchase e could . not enjoy

“the property to h;s aatmfaotmn in oonaequence of the obstaoles N
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raiced by the defendants would not be a suflicient reason hy
itself for holding that the sale was not a dond fide omo. The
aonelusions at which we have arvived are in themselves sufficient
to determine the present appeal. A further point howcver has
been raised by the apyellant based «n the judgment of this Comt
in the case of Bhivam Al Shaik Shiddar v, Gep. Kanth Shaha(l),
to which we have already referred. The learnel vakil for the
responden(s Las argued that after the present defendant had failed
at the time of the nuction sule in 1895 or in the suit to which he
was a puty in 1896 to set up the present objection, namely, thab
no title passed under the auction sale as the holding was an
occupaney holding and not {ravsferable, he was estopped fromy
raising that objection in the preseunt case,

For the appellant it has becwww the
case to which we have referred that the del€fdant would not be
barred from raising the objeciions in his defence. We think
however that this point as been suffciently dealt with in the onse
of Sheikh Muruilik v. Sheikh Buralle(2)., Mr. Justice Mitra in
disposing of that case, which wus similar to the present, disonsses
the case on wkich the appellants rely and following the ruling in
a later case of Durga Charnn Mandal v. Kali Praanna Sarkar(8)
came to the conclusion that after a judgment-debtor with a
full knowledge of the execution proreedings and full opportunity
of raising an objection to the effect that the helding was a,m
occupaney holding and non-transfeiable, had fa'led to raise that'
objection at the time of the sale, it wag not competent to him to°
resist the purchaser nfter the confirmalion of tle salo and that as’
belween the purchaser and the judgment-debtir the tfitle to the’
property vested in the pnrehaser on {he confirmation of the sale.
We agree in the view taken by the learned Judges in that case
and we think that it folly disposes of the point raisd. 7W@‘M
therefore hold that the sappellants have failcd 1o make out a,ny“{
goad grounds for our distwrbing the judgment nnd decree of t}m
Lower Appellate Court and we dismiss the appeal with costs,

8. CH. B, Appeal disndssed,

(@) (1887) L L. R. 24 Calc. 355. (2) (1906) 9 C. W. N, 972.
(3) (1899) L L. R. 26 Cale. 727.



